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				Introduction

				Will Challenges from Start to Finish was a lunch and learn series that took place between March - October 2023. Each session featured experienced, seasoned estate litigators presenting papers on topics of importance to lawyers, estate planners, and litigators.

				The eBook includes both the papers and videos of the presentations. It is a comprehensive, practical work dealing with the different stages of estate litigation from the moment a client enters into a lawyer’s office to have his/her will drafted to the trial. Its design was intended to assist a very wide audience as reflected by those who attended. To the recent call to the bar the series provided a step by step process on not only how to carry an estate litigation file, but how to avoid the pitfalls on the way. For the estate planner and will-drafting lawyer the real issues facing them in practice were addressed and guidance was provided. Questions like what to do with testators who appeared incapable or how to ascertain if undue influence was being exerted was addressed. As well, how the will-drafting lawyers ought to respond when disappointed beneficiaries ask for their files or summons them as a witness. For the estate litigators, difficult to manage issues were discussed and precedents provided. All in all between 90 -120 people attended most of the seminars and the feedback was very positive.

				We encourage the reader of this eBook to watch the videos. It is one thing to read about a topic and quite another to hear people with experience and expertise discuss issues of concern. The exchanges between the presenters and the attendees were often illuminating, incisive and helpful to lawyers who deal with this sort of stuff on a day to day basis. The authors hope the readers will benefit from the informal exchanges of ideas and experience the presentations as if he/she were in attendance themselves.

				For the lay person reading this book it is very important to remember that estate litigation is a niche area of the law and the articles and videos were not intended to serve as a comprehensive treatment of each topic. They were not meant to be legal advice. Every case turns on its specific facts and it would be a mistake for a lay person to read a particular article or watch one video and conclude how it might impact on the reader’s case. Nothing replaces retaining a qualified, competent lawyer, well versed in this niche area of practice and getting some good legal advice.
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				Chapter 1: Will Making and Probate

				This article discusses some considerations for solicitors when assisting their clients with preparing Wills and guiding them through the probate process. The scope of this article includes: the formal requirements for Will making, the new substantial compliance regime, the specific reasons for probate, and the scope of the solicitor’s retainer while providing these legal services. 

				What is a Will?

				A Will is a formal declaration that is created by a person during his or her lifetime, and gives effect to the “fixed and final expression” of his or her intention of the deceased to dispose of property. A Will is by its nature both revocable and ambulatory - that is the person making the Will (the “testator”) can change his or her mind and revoke the Will in whole or in part, and, the Will can speak to property that has yet to be acquired by the testator or a presently-held asset whose value fluctuates.1 

				Why Make a Will?

				Creating a Will provides the testator a sense of certainty and allows them to express their wishes of how their property will be distributed after their death. In the absence of a Will, the property will be distributed to the next of kin, in accordance with rules of intestacy, which are established in Ontario’s Succession Law Reform Act (“SLRA”).2 Assuming that individuals prefer to tailor the distribution of their estate, it is important that the deceased prepare a Will prior to their death so that their wishes regarding the administration of their estate are clear.

				Formalities of Execution & Presumption of Validity

				Sections 3 and 4 of the Succession Law Reform Act deal with the formal requirements to execute a Will. For a civilian’s Will to be presumptively valid, (i) it needs to be in writing, (ii) it needs to be signed by the testator or by someone in the presence and at the direction of the testator, (iii) the testator shall sign or affirm the signature in the presence of two witnesses, (iv) and two or more witnesses must sign the Will in the presence of the testator. A member in the active service of the armed forces, navy or air force can dispense with the witness signature or attestation when a Will is made during active service.
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				In 2021, section 4 of the Succession Law Reform Act was amended so that the signature of the testator could be witnessed or acknowledged by witnesses through audio-visual communication technology, provided one of the witnesses is a Law Society licensee and all participants can see, hear and communicate with one another in real time.

				The signature on a Will, whether typed or holograph, must appear at, after, following, under or beside or opposite to the end of the Will so that it is apparent on the face of the Will that the testator intended to give effect by the signature to the writing signed as his or her Will.”3 However, the Will is not rendered invalid if the signature appears at a different location on the document, even if it is on a page that does not contain any clauses.4

				There is a rebuttable presumption that a Will is valid and that the testator knew and approved of the contents if it is duly executed with the requisite formalities and is read over or understood by the testator. Where the Will is being challenged and suspicious circumstances suggesting undue influence exist, the onus shifts to the propounder of the Will to prove that no undue influence exists where suspicious circumstances or undue influence exists.5 

				Failing to satisfy these formalities, however, no longer means that the Will is invalid. Ontario’s new substantial compliance regime permits a Will to be valid, despite containing some errors regarding the formalities of execution, if the Will sets out the testamentary intentions of the deceased. This new regime and some of the errors with formal execution are discussed below. 

				What is probate?

				Probate is the process to propound and prove a Will in solemn form and for the estate trustee (or the administrator in the case of intestacy) to obtain authority to deal with the estate. Probate is also a necessary tool to collect estate administration tax.6,7 Once a certificate of appointment is granted, the estate trustee (or the administrator) can take steps to distribute estate assets requiring probate to beneficiaries.

				While probating a Will and interpreting it were historically performed by two separate courts (the Surrogate court proved the Will and the Superior Court interpreted it), the Ontario Superior Court of Justice now exercises jurisdiction over both probate and the interpretation of Wills. That being the case, there is a clear distinction of the role of the Court in cases of probate and in the construction of a Will proved in solemn form.8 The Court’s jurisdiction over probate is limited to determining whether the document was duly executed and does not extend to the interpretation or construction of the contents of the Will.9 

				Probate is often considered a necessary evil to properly administering an estate. Without receiving probate, many banks and other financial institutions may refuse to deal with the person claiming to 
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				be the executor/ administrator or trustee of the estate. Many debtors who owe unsecured debts to the estate may also refuse to deal with a person who has not received a certificate of appointment on behalf of the estate. Further, it is highly unlikely that the deceased’s real property will be able to be sold prior to receiving probate, unless of course that property was passed to a joint tenant by right of survivorship or is subject to a first-dealings exemption.

				That being the case, probate in Ontario is not necessarily required for dealing with real estate outside Ontario, property held by joint tenants, joint accounts, accounts/policies with designated beneficiaries such as RRSPs, registered retirement plans, CPP death benefits, shares of a private corporation, bonds and art. Probate is also not necessarily required where the first dealings exemption applies to real estate, that is if the transfer to the beneficiaries or the sale of the property will be considered the first conveyance since the property was converted from the land registry to the land titles system.10 As such, the solicitor should canvass with their clients first to determine whether probate is actually necessary before embarking on the process of submitting a probate application.

				Process for Probating A Will in Ontario

				To “obtain probate”, the solicitor will need to assist the applicant in preparing an application for a certificate of appointment of estate trustee. An application for certificate of appointment of an estate trustee with a Will11 needs to be accompanied by the following:

				The original Will, along with the original affidavit of execution (where the deceased had a valid and subsisting Will);

				Any other testamentary documents;

				Proof of death;

				Affidavit of service12 or a lawyer’s certificate of service;13

				Renunciation of any co-trustees or former trustees, and the consent of the beneficiaries, where applicable. 

				The trustee/ administrator will also have to obtain an estate administration bond,14 with certain exceptions. The purpose of the bond is to protect the interest of creditors and the beneficiaries, who may suffer harm if the trustee (or administrator) makes improper distributions. A trustee or administrator does need to post bond if:

				The executor, administrator or trustee is the Government of Ontario, any ministry thereof, any Provincial commission or board created under statute;15
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				Administration on intestacy is granted to the spouse of the deceased and the net value of the estate does not exceed the preferential share to the spouse and an affidavit setting forth the debts is filed with the probate application;16

				In respect of a small estate,17 unless a beneficiary is a minor or is incapable;18

				The court dispenses with the requirement for a bond19 based on evidence of the status of the deceased’s outstanding debts, the consent of the beneficiaries, the occupation of the deceased, whether there are any minor or incapable beneficiaries. This evidence in support for an order to dispense with a bond is presented in an affidavit which is colloquially called the “affidavit of debts”. 

				The process for applying for probate in the case of an intestacy is slightly different. Before a person applies for a certificate of appointment as estate trustee without a Will (i.e. probate in respect of an intestacy), they shall notify all beneficiaries that they will be applying for a certificate and obtain their consent.20 If there are any minor or incapable beneficiaries, the Children’s Lawyer or the PGT need to be served, respectively.21 

				Holograph Wills

				There are occasions where a person may write out their testamentary wishes in an informal document without the involvement of a lawyer. This type of document is referred to as a “holograph Will”, and is permitted under section 6 of the SLRA, provided that the document is wholly in the testator’s handwriting and contains their signature, without the requirement of having an attestation of signature of witness.

				The process for probating a holograph Will is starkly different from a typical probate application. A holograph Will is not signed or attested by witnesses and is not accompanied by an affidavit of execution. Accordingly, an application for a certificate of appointment as an estate trustee with a Will must be accompanied by evidence of the handwriting and/or signature of the deceased, to show that the deceased prepared the holograph Will in their own hand.22 Someone well acquainted with the deceased must affirm an affidavit stating that they frequently saw the deceased’s signature and handwriting, and believe that the whole of the document, including the signature, is in the handwriting of the deceased.23 Very often, this requirement is met through an affidavit of a bank employee who compares the signature of the deceased on the bank’s files and the holograph Will. A colleague, family member, friend or acquaintance may also affirm the authenticity of the handwriting and signature on the holograph Will. If the authenticity of the holograph Will is challenged, engaging a forensic handwriting expert may be appropriate. 

				Solicitors may be consulted by their clients to opine on whether a court is likely to determine a document to be a valid holograph Will. During these consultations, it is important to note that a 
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				handwritten document may be considered a valid and enforceable holograph Will, provided that the document is legible, is in the testator’s own handwriting, is prepared when the testator was of sound mind and contains “a deliberate or fixed and final expression of intention as to the disposal of property upon death”.24 A propounder may rely on extrinsic evidence to prove that the document reflects the deceased’s fixed and final intention.25

				Ontario’s Substantial Compliance Regime

				Until last year, Ontario was previously a strict compliance jurisdiction, meaning that if a document was not duly executed as a Will, it could not be admitted to probate, unless it could be proved that it was a holographic Will.26 Effective January 1, 2022, Ontario became a substantial compliance jurisdiction and the Court can order that a document, which is not properly executed as a Will operates as a Will if the Superior Court is satisfied that “the document sets out the testamentary intentions of a deceased or an intention of a deceased to revoke, alter or revive a Will of the deceased.”27 The substantive compliance rule applies if the deceased died on or after January 1, 2022. 

				The substantial compliance regime may be new to Ontario, but it has been well established in other Canadian provinces. All provinces and territories, except the North West Territories and Newfoundland and Labrador have substantial compliance statutes. As such, Ontario solicitors may wish to consider how other provinces have treated formally defunct Wills in their respective provinces. For example:

				Courts in Alberta have found that a document that was not prepared by a lawyer and was only witnessed by a single person,28 and with handwritten edits to a typed codicil29 were valid and subsisting Wills. 

				Courts in British Columbia have exercised their power to cure deficiencies30 so that a Will that could not be signed due to COVID,31 a Will which was approved by phone32 and a typed word document recovered from the deceased’s computer33 were all considered valid Wills. While exercising this power, the court carefully considers the particular facts and circumstances of the case, whether the document is authentic and whether it represents the deceased’s testamentary intention.34

				While there are currently no Ontario decisions applying the rule of substantial compliance, Ontario’s laws respecting holograph Wills are instructive. While proving a holograph Will in Ontario, an applicant needs to establish the document’s authenticity and that it reflects the testator’s intentions. British Columbia’s substantive compliance rule is similar. Accordingly, it is possible that, like with a holograph Will, a non-compliant Will can be filed as part of an application for probate with evidence of the testator’s signature and/or handwriting, where the testator has signed, edited or marked up the non-compliant Will. A propounder may also choose to bring an application for directions for a declaration that a document is a valid Will.35 
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				Documenting Your Retainer

				A written retainer agreement, or an engagement letter is strongly recommended to define the scope of the work to be done and to manage the client’s expectations as to what work is being done and the fees to be charged. An undocumented (or poorly documented) retainer becomes particularly problematic when the lawyer and a client (or a person who believes they are a client) have different understandings of the scope or existence of a retainer. Courts have consistently held that when there is no written retainer, the lawyer must establish the scope, limitations, existence or non-existence of the retainer.36 

				Critical to documenting your retainer is establishing the scope of that retainer. Has your client engaged you to draft one Will, multiple Wills, mirror Wills, mutual Wills, for additional other estate planning matters, or for the preparation of powers of attorney? Any limits to the scope of the retainer should be clearly documented and explained to the client. Further, when a client comes to you to revoke a prior Will that you had prepared on their behalf and draft a new one, it is prudent to prepare a new retainer agreement. 

				It is also important to note in your retainer whether the client will be pre-paying or you will be charging the beneficiaries for costs/ fees associated with locating beneficiaries, preparing the affidavit of execution and mailing the original Will out.

				With respect to probate matters, the scope of your retainer is equally important. You should determine and document whether the retainer is limited to preparing and filing probate applications or whether it involves joint representation, or whether it extends to advising on the administration of the Estate, filing taxes on behalf of the Estate, responding to any notices of objection and/or representing the Estate in a Will Challenge. As the scope of the retainer may evolve (for example: the client may initially want you to file probate and then to represent them in an application for directions after a notice of objection is filed), it is important to document the change in scope of the retainer or the instructions of the client. 

				Conflicts of Interest

				While preparing your retainer, it is important to consider whether there is an actual or potential conflict of interest between an existing and potential client and between prospective joint clients. If a conflict exists, you would have to determine whether it can be waived and obtain a formal waiver before taking on the potential client(s).37 Even if no conflict exists in the beginning, conflicts may develop between joint clients or when the clients provide you additional information. To manage expectations, your retainer can document which client you Will continue to represent if an unresolvable conflict arises. You should also consult the Law Society’s website, which provides guidance regarding the preparation of joint retainer agreements.
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				When you jointly represent co-estate trustees, it is possible that your clients will disagree on issues such as the value of the assets forming part of the estate or how they should be distributed. In such cases, what the Will says in respect of conflict between the co-trustees is key. In the absence of language in the Will, it is important to include the need for unanimous decisions from your clients. 
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				1.	See, generally: Beattie Estate (Re), 1944 CanLII 481 (AB QB); Sorkos v Cowderoy, 2006 ONCA 31722 para 11.

				2.	In Ontario, the rules of intestacy can be summarized as follows: a surviving spouse will get the entire estate if there are no living children and no Will. If the deceased is survived by a spouse and by one or more children, the spouse will get a $350,000 preferential share and a percentage of the residue (½ if the deceased had one child and ⅓ if the deceased had more than one child). If the deceased did not have any surviving spouse and children, then the estate will be distributed to parents, siblings, nephews and nieces and then next of kin, in that order of preference. When there is no surviving spouse, issue, parent, sibling, nephew, niece or next of kin, the estate’s assets will be escheated to the Crown.

				3.	s. 7(1) Succession Law Reform Act (“SLRA”)

				4.	s.  7(2)(c)(i) SLRA

				5.	For example, in Bayford v Boese, 2021 ONCA 422 the Court held that the second version of the Will, which was not known to the lawyer and was purportedly “witnessed” after the date of the testator’s death was not duly executed and invalid based on the circumstances and as the signature on this version of the Will did not match the signature on the first version. The first version of the Will, which was signed but not witnessed, was also not valid. 

				6.	Eurig Estate Re  [1998] 2 SCR 565

				7.	The estate administration tax is 0.05% on the first $50,000 of the value of the estate and 1.5% on the balance of the Estate.
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				18.	S. 36 (3) of the Estates Act; R 74.11(1) of the Rules of Civil Procedure
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				Chapter 2: Steps to Challenging A Will

				When a person dies leaving a Will, the person appointed in that Will draws his or her authority to deal with the Deceased’s assets from the document itself. However, there may be an extra step required to allow certain types of transactions to be made (like transferring title to land) or to give an assurance to third parties that the “Estate Trustee” may bind the Estate as a matter of law. That “extra step” is called probate, and the “admission to probate” of a Will results in the issuance of a special Certificate by the Court validating the Will and the appointment of the Estate Trustee.

				A “Will challenge” occurs when a person with a financial interest in the Estate of the deceased “objects” to the Will being admitted to probate. Given that the question of the validity of the Will affects the public at large,1 this sort of litigation is somewhat atypical and certainly complex. The purpose of this blog is to outline the general principles of challenging a will. In doing so, this blog will provide an overview on the common challenges to the validity of a will and also provide guidance to drafting solicitors so that wills drafted by them are able to withstand scrutiny and protect the testator’s wishes.

				The Presumption of Validity that Arises Upon “Due Execution”

				A Will which has been signed by the Testator in the presence of witnesses who attest to the Testator having signed the Will in their presence is a privilege document. That is, such a Will which has been “duly executed” is presumed to be valid. To rebut that presumption requires the “Objector” challenging the Will to provide some evidence that the Will was made in “suspicious circumstances” requiring the party applying for probate to prove it to be a valid document. As such, due execution is important and drafting solicitors should ensure that the signing of the Will is done with care and the necessary “Affidavit of Execution” sworn by at least one of the witnesses is dealt with promptly.

				In Ontario, the Succession Law Reform Act, R.S.O. 1990, c. S.26 (“SLRA”) provides that the following requirements of form (“formalities”) be respected:

				The Will must be in writing (s.3);
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				The Will must be signed by the Testator (or by some other person in the Testator’s presence and by the Testator’s direction) or the Testator must acknowledge their signature in the presence of two or more attesting witnesses present at the same time; and

				The Will must then be signed by the two or more witnesses in the presence of the testator (s.4).

				As of January 1, 2022, Ontario has shifted from a “strict compliance” jurisdiction to a “substantial compliance” regime. Wills executed before January 1, 2022 must have followed the formalities of execution strictly otherwise they are deemed to be invalid. Wills drafted after January 1, 2022 may be validated if the Court is satisfied that the document “sets out the testamentary intentions of the deceased”. Thus, section 21.1 of the SLRA states:

				21.1 (1) If the Superior Court of Justice is satisfied that a document or writing that was not properly executed or made under this Act sets out the testamentary intentions of a deceased or an intention of a deceased to revoke, alter or revive a will of the deceased, the Court may, on application, order that the document or writing is as valid and fully effective as the will of the deceased, or as the revocation, alteration or revival of the will of the deceased, as if it had been properly executed or made.

				The new law is meant to provide flexibility and can improve access to justice. While Ontario is a relatively new substantial compliance regime, we can look to other Canadian jurisdictions who previously employed similar laws. For instance, in British Columbia (who adopted the substantial compliance regime in 2014), the Court in Hubschi Estate (Re),2 found that a will typed on the computer was the true expression of a testator’s intentions despite not being formally executed. Particularly, the court looked at the following factors:

				The Testator was hospitalized prior to his death and could not retain a lawyer to incorporate his testamentary intentions;

				The Testator had a close relationship with the proposed beneficiaries; and

				The Testator reviewed the document on the same day that he died.

				While there is some uncertainty surrounding how courts in Ontario will govern the formalities of execution moving forward, it is recommended practice to ensure that the formalities are strictly met.

				Limitations

				Prior to commencing an application on the aforementioned grounds, parties considering a will challenge should be mindful of the limitation period that applies. In estate litigation, the proceeding must be brought within 2 years of the date of death, barring any discoverability issues.3

			

		

	
		
			[image: ]
		

		
			
				Will Challenges From Start To FinishCHAPtER 2: StepS tO CHALLENGING A WLL • Page 22

			

		

		
			
				[image: ]
			

		
		
			
				However, an important consideration in deciding whether a limitation period issue will arise is determining whether the party is seeking declaratory or consequential relief. Under section 16 of the Limitations Act, there is no applicable limitation period for an applicant seeking declaratory relief. In Piekut v. Romoli,4 a beneficiary commenced an application 7 years after the date of death to determine whether codicils to the deceased’s will were valid. In ruling on the limitation period issue, the court stated that the applicant was not seeking any consequential relief since she was not asking the court to decide who the rightful beneficiary of the properties ought to be. Instead, the applicant was merely asking the court to determine whether the codicil was a valid document.

				Conversely, where an applicant seeks consequential relief after the two year limitation period, courts will hold that the proceeding is statute-barred. In Bristol v. Bristol,5 a respondent’s motion to dismiss an application on the grounds that the matter was statute-barred was granted. In this case, the deceased died in December 2016 and the applicant commenced a proceeding in April 2019, more than 2 years after the date of death. In dismissing the application, the court ruled that the applicant had sufficient knowledge to commence a will challenge at the date of death. Moreover, the applicant was seeking consequential relief by asking the court to find that the will was executed at a time when the testator lacked testamentary capacity and was being unduly influenced. The court must hear evidence before deciding on the issues of testamentary capacity and undue influence and therefore, the application was not seeking declaratory relief but rather, consequential relief.

				Determining the Burden of Proof: “Suspicious Circumstances”

				Where the Will was “duly executed”, it is presumed to be valid. That is, we presume that the Testator had the mental capacity necessary to make a Will (a “sound and disposing mind and memory” to use the traditional phrase) and did so intend, knew of the contents of the Will, and approved of the contents of the Will. Where the circumstances surrounding the making of the Will would cause the Court to suspect that capacity, knowledge, or approval is lacking, that presumption of validity terminates and the Estate Trustee must prove those elements were present as a matter of fact (“proof in solemn form”). In cases where suspicious circumstances are alleged, the court employs a “flexible” standard of proof that the more suspicious the allegations, the more incontrovertible the evidence must be in order to satisfy the court that the suspicious circumstances do not exist.6

				In the Supreme Court of Canada decision of Vout v. Hay,7 Justice Sopinka provided guidance on the burden of proof required to combat allegations of suspicious circumstances. Justice Sopinka stated that:

				The court must determine if there is sufficient evidence relating to the circumstances surrounding the execution of the will as to constitute “suspicious circumstances”;
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				If suspicious circumstances are found to be present, those propounding the will must prove to the satisfaction of the court and to a level commensurate with the level of suspicion, that the testator had knowledge of and approved of the contents of the will.8

				Justice Sopinka further commented that in cases where a will is prepared on the instruction of a person who received a benefit under it, suspicious circumstances will be found to exist. However, in any other instance, in order to determine whether suspicious circumstances are present, the court looks at the following factors:

				the extent of physical and mental impairment of the Testator around the time the Will was signed;

				whether the Will in question constituted a significant change from the former Will;

				whether the Will in question generally seems to make testamentary sense;

				the factual circumstances surrounding the execution of the Will;

				whether a beneficiary was instrumental in the preparation of the Will.9

				When drafting solicitors are meeting with potential Testators to draft the Will, they should pay particular attention and determine whether any suspicious circumstances exist. A good first step is to ensure that drafting solicitors are aware of the above stated factors that courts consider when determining whether suspicious circumstances exist. In cases where such circumstances may exist, drafting solicitors should have detailed notes as to questions they asked and why they believe that the circumstances did not impact the knowledge and approval of the testator. Where suspicious circumstances exist, drafting solicitors should raise those concerns with the Testator and determine how they can be overcome so that the Will can withstand an inevitable challenge.

				Grounds For Challenging a Will

				There are three common challenges to the validity of a will:

				Lack of Testamentary Capacity;

				Lack of Knowledge and Approval of the Contents of the Will; and

				Presence of Undue Influence.

				Lack of Testamentary Capacity

				Once a party has determined that they have not exceeded the limitation period, one of the most common grounds for challenging a will is lack of testamentary capacity. In order to have testamentary capacity, the testator must be of sound mind, memory and understanding. It is not enough that a 
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				testator provides rational responses, they must be capable of understanding and be acting on his or her own initiative and volition. The testator must also understand the essential elements of will making which include property, objects, persons who would be the beneficiaries of the estate and revocation of any prior wills. When determining whether a testator had capacity to make a will, the Court of Appeal found that a competent testator does not have to know the precise makeup of their estate but rather have general knowledge of the nature and extent of his or her property.10

				When challenging a will on the grounds of testamentary capacity, the legal test that the court will apply is set out in the 1870 decision of Banks v. Goodfellow (“Goodfellow Test”). The Goodfellow Test provides that:

				A person shall understand the nature of the act of making a will and its effects;

				A person shall understand the nature of the extent of the property which they are disposing;

				A person shall be able to appreciate who the beneficiaries are; and

				A person shall not be suffering from a disorder of the mind.

				The first three components of the Goodfellow Test are concerned with whether the testator has a basic understanding of what they are doing. The last component, as to a testator’s mental capacity, deals with whether the testator is of sound mind. For instance, in a case where a testator’s affection for his son had been distorted by delusions of an international conspiracy, the court found that the testator did not satisfy the fourth component of the Goodfellow Test.11

				When drafting a will, drafting solicitors should be aware of the Goodfellow Test and the basic components that courts consider when wills are challenged on the grounds of testamentary capacity. Drafting solicitors should have detailed notes from their meetings with the testator and prepare questions designed to learn whether a testor has a basic understanding of what they are doing. Moreover, if they are uncertain, drafting solicitors should consider obtaining a professional capacity assessment so that any suspicions surrounding testamentary capacity may be answered.

				Undue Influence

				“Undue influence” is a form of equitable wrongdoing that allows a Court to offer a remedy to undue the wrong. In the testamentary context, the presence of undue influence is a common challenge to the validity of a Will.

				Undue influence is more than just persuasion - there must be an element of coercion. Although it is not necessary to show physical violence, confinement or a threat, the Court must be persuaded that the person being accused of exercising undue influence exerted some form of cheating, fraud or improper conduct in order to alter the contents of the Will. The burden of proof in undue influence cases rests with the party challenging the will and alleging undue influence.12 Courts are likely to set 
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				aside a Will when evidence shows that the testator’s own views and opinions were overwhelmed to a point that the will does not reflect the true intentions of the testator.

				Generally speaking, the most important evidence comes from those who interacted with the Testator close to the time that the Will was drafted and instructions were given. In these instances, evidence given by drafting solicitors can be extremely important in rebutting allegations of undue influence. Drafting solicitors should: 

				Confirm with the Testator that they are not being coerced or pressured in any way;

				If there is a concern and someone is in the room with the Testator, ask them to leave the room and have a more private and candid conversation with the Testator;

				If there was a previous Will and the beneficiaries have significantly been altered, confirm with the Testator why they are adding or removing beneficiaries;

				Ensure that they are receiving instructions directly from the Testator and not from a relative or friend; and

				Confirm with the Testator why they are making the Will.

				It is vital that drafting solicitors keep detailed notes so that in the event that a Will they drafted is challenged, they can be assured that they acted properly and can give evidence to support the validity of the Will. One of the most common forms of evidence that is placed before the court are the notes and memoranda of the drafting solicitor along with oral evidence that the drafting solicitor provides. By having detailed notes, drafting solicitors can be in a better position to defend wills they drafted.
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				Chapter 3: The Notice of Objection - Theory and Strategy - Part I 

				At any time prior to a Certificate of Appointment being issued, a person with a financial interest in an estate may deliver a Notice of Objection objecting to the granting of the certificate. The Notice remains valid for three years. When someone wishes to challenge the validity of a Will, it is standard to file a notice of objection either following receipt of a probate application or prior to the commencement of the application. The notice advises all potentially interested parties, and the court, that the objector intends to challenge the Will and on what grounds the challenge will be based.

				The impact of filing a Notice of Objection is significant since a Certificate of Appointment signifies to third parties that the estate trustee has authority to administer the estate. Practically speaking, the estate cannot be administered prior to receiving the certificate, except with certain limited exceptions. The filing of a Notice of Objection therefore effectively halts the probate process, and the court registrar will not grant a Certificate of Appointment until the Notice of Objection is either withdrawn or vacated by an order of the court. This means that the filing of the notice will delay or prevent the distribution of the estate.

				Don’t Delay Filing the Notice of Objection

				It is critical that an objector file a Notice of Objection without delay. If the objector fails to file the notice prior to the court granting a Certificate of Appointment, the Notice of Objection will not be accepted by the court and the estate trustee will be free to distribute estate assets in accordance with the challenged Will, presumably to the detriment of the objector, unless the objector obtains an order revoking the appointment and returning the certificate, or an order freezing the estate’s assets.

				Further, if the estate trustee distributes some or all of the estate assets before a certificate is revoked or returned, the objector would have to bring an application for directions to challenge the distribution, and may also have to request an order to trace and clawback previously distributed 
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				assets. This will result in additional effort, expense and risk to the client, that can all be avoided if the objector pays a nominal filing fee and files the notice of objection prior to any steps being taken concerning the estate.

				Transactions Not Barred by Filing a Notice of Objection

				It is important to note that the mere act of filing a Notice of Objection does not prevent the estate trustee from distributing certain assets of the estate. The following assets are not typically subject to probate and can therefore be distributed without a Certificate of Appointment:

					Real Estate outside Ontario;1

				Ontario real estate where the first dealings exemption applies;2

				Joint assets;3

				RRSPs, RIFs, RPPs, TSFAs, and certain home ownership plans and, pension, retirement, welfare and employee benefits plans to designated beneficiaries4, unless beneficiary designations have been revoked;5

				CPP death benefit;

				Payments to creditors;

				Art; and,

				Personal property, particularly where an allocation clause in the Will permits the Estate Trustee named in the Will discretion to distribute property without the need for probate.6

				A client should be advised and aware of these exceptions so that they understand that they may need to take steps other than just filing a Notice of Objection if they wish to prevent the distribution of all estate assets. Such additional steps may include bringing an application for directions to freeze or preserve any estate assets that are subject to the exceptions above.

				Preparing the Notice of Objection

				Form 75.1 of the Ontario Court Forms is the standard form for a Notice of Objection to the appointment of an estate trustee with a Will. With the recent amendment and the inclusion of rules relating to small estates, the form states that the objector objects to the issuance of a Certificate of Appointment of an estate trustee with a Will as well as a small estates certificate. The notice of objection must describe the reasons that the objector objects to the grant of a certificate. The reasons can be set out in first or third person, and signed by the objector or the objector’s lawyer.

				As probate applications and estate proceedings are generally to be filed in the court with territorial jurisdiction where the deceased passed away, it is prudent to file a Notice of Objection in the court with territorial jurisdiction. This is because although the court system in Ontario is linked, the Notice of Objection or application for certificate of appointment may not be updated instantaneously.7 At 
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				this time, there is no option to file a Notice of Objection online. The Notice of Objection should be filed at the counter, in person or through a process server.

				A person with any financial interest in the estate may also file a Form 74P to be notified of any other estate proceedings that may be commenced. As the threshold for establishing financial interest in an estate is low, this could be a useful tool for creditors.

				When the Notice of Objection Lacks Merit

				A Notice of Objection that lacks merit can be challenged by way of ap application for directions or more quickly through a motion to strike.

				If the objector fails to establish a “minimum evidentiary threshold” supporting the merits of the objection, or if the propounder of the Will successfully answers the challenge, then the Notice of Objection can be ordered to be struck. At the preliminary stages, the court will not consider whether there is a “genuine issue to be tried” concerning the merit of the objection. Instead, the court will consider whether the applicant has satisfied the “minimum evidentiary threshold”, and whether the applicant should be given evidentiary tools to shine a light on their case.8 The court will decline to order productions or allow the objector to go on a “fishing expedition” if there is no evidence to support the objector’s allegations.9

				For example, in Young v. Prychitko, 2021 ONSC 3150 (“Young I”),10 Keri Prychitko (“Keri”), the deceased’s disinherited daughter, made an application to require that the Will be proven in solemn form. She also alleged that her father disinherited her due to his lack of capacity and undue influence. Keri made statements about the impact of her father’s alcoholism and his history of abusing Keri. The court did not order productions based on Keri’s statements and her “ gut feeling…”, as this would result in a fishing expedition. The court directed Keri to furnish additional evidence about her allegations before it decided whether the Will needed to be proved in solemn form.

				Keri, therefore, produced the medical opinion of Dr. Scott Shulman addressing the impact of alcoholism and she filed evidence from neighbours and friends to support her application. This evidence was considered in Young II,11 by Justice McArthur. Dr. Shulman testified that he did not believe the deceased was incapacitated, based on the drafting solicitor’s observations about the deceased’s comprehension. Further, the court found that Keri had not established that the deceased was unduly influenced, coerced, controlled or abused into signing the Will. Justice McArthur therefore held that Keri failed to establish the minimal evidentiary threshold. On certain other discreet allegations made by Keri, the court determined that the estate trustee successfully addressed the allegations based on the “entirety of the evidence” presented. The court struck Keri’s Notice of Objection.
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				Conclusion

				Notices of Objection start the process for challenging a Will. Not only do they object to the appointment of an estate trustee, they often prevent the administration and distribution of most estate assets until the objection is adjudicated. It is therefore imperative to ensure that the notice is filed in a timely manner and that the objector has sufficient grounds and evidence to support the objections. However, clients also need to be made aware that filing a Notice of Objection may not be enough to prevent an estate trustee from distributing assets. Not all assets need probate to be distributed, and as such additional steps may be needed to prevent distribution.
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				Chapter 4: The Notice of Objection - Theory and Strategy - PART II

				This blog post is a sequel to our firm’s post titled “Notice of Objection: Part I” where we discussed how to file a notice of objection, the reasons behind filing a notice of objection to an application for a certificate of appointment (probate), and its limitations in preventing the estate’s administration. That blog post also discussed how to strike a notice of objection that lacks merit. Notice of Objection: Part II discusses who has standing to file a notice of objection, where to file it, the procedure after the filing of a notice of objection, and what steps a proposed objector can take if a certificate of appointment has already been granted. 

				Who Can File a Notice of Objection?

				Pursuant to the Rules of Civil Procedure, at any time before a certificate of appointment of estate trustee has been issued (i.e. before the court grants probate), any person who appears to have a financial interest in the estate may file a notice of objection with the court.1 Similarly, Section 23 of the Estates Act notes that all persons having an interest in the property affected by the will may be permitted to become parties to a will challenge.2

				There is no definition for the term “financial interest” in the Rules of Civil Procedure.3 The court in Smith v. Vance found that the term “financial interest” must be taken in its natural meaning, being “an interest equated with money or its equivalent”.4 Although the threshold is low, claimants asserting a financial interest in the estate must present evidence of a genuine interest in the estate that is capable of supporting an inference that the claim is one that should be heard.5 

				The jurisprudence provides some guidance as to whether or not someone has a “financial interest” in an estate that permits it to file a notice of objection. Being included as a beneficiary in a Will or prior Will would be clear evidence of a financial interest. 

				With respect to creditors of an estate, courts have found, in some cases, that creditors do not have financial interest in the estate as it is meant in Rule 75.6 However, in Gefen v. Gefen et al., an alternate estate trustee of a will, who was also a creditor for costs related to a trial of the issues directly related 
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				to the estate, was found to have a genuine interest in the estate.7 Further, the mere fact that an individual has filed a civil action against the deceased seeking a proprietary interest in a deceased’s assets does not necessarily mean that the claimant has standing to file a notice of objection.8 

				Where Do You File a Notice of Objection?

				It is common to file a notice of objection in the same courthouse in which the probate application was filed, but it is not per se necessary. The Estates Manual in Ontario indicates that court staff will use the estates system to search the provincial database of estates documents and arrange for the notice of objection to be sent to the applicant who filed for probate (i.e. regardless of what courthouse the notice of objection is filed in). 9 However, if time is of the essence, and given the possibility of a delay in communication between different courthouses, it is generally preferable to file the notice where the probate application was filed or is expected to be filed because, if there is any time lag, a certificate of appointment could be (for example) granted in Milton, even though a day or so earlier the notice of objection was filed in Toronto. Rule 75.03(3) of the Rules of Civil Procedure requires the registrar to send the notice of objection to the applicant who files for probate. Upon the applicant’s receipt of the notice of objection, the applicant must then serve a “notice to objector” on the objector and file a copy of the notice with the court. 10 

				What Happens after the Applicant Serves the Notice to Objector?

				Within twenty days after receiving the notice to objector, the objector must serve and file a notice of appearance.11 It is crucial that the objector follow this procedure because if the objector fails to file a notice of appearance after receipt of the notice to objector, the probate application will proceed as if the notice of objection had not been filed, which in turn would permit the estate trustee to secure a certificate of appointment of estate trustee and commence the administration of the estate.12 This presents an early opportunity for the named executor(s), with the help of their solicitor, to potentially stop the notice of objection from stalling the probate application and requiring the estate to retain an estate litigator.

				Assuming the objector does in fact serve a notice of appearance, the applicant is then permitted to bring a motion for directions regarding the validity of the disputed will. If the applicant fails to bring this motion within 30 days after being served with the notice of appearance, the objector may bring their own motion for directions.13

				Can I File a Notice of Objection if a Certificate of Appointment (i.e. Probate) has Already Been Granted?

				The court will not accept a notice of objection for filing where a certificate of appointment of estate trustee has already been granted.14 In that case, the proposed objector would likely need to commence 
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				an application for directions, and bring a motion that the estate trustee return the certificate of appointment to the court.15 Even where the technical requirements for ordering that the certificate be returned are met, the court still has discretion to refuse to order the return of the certificate. For example, where a court found that the objector had notice that a probate application was being filed, but failed to deliver a notice of objection prior to the registrar granting probate, some courts have found that the test is analogous to a motion to set aside a default judgment.16 As such, the court may consider (a) whether the motion for the return of the certificate was brought promptly; (b) whether there is a plausible explanation for the failure to provide a notice of objection prior to the granting of the certificate; and, (c) whether the facts establish at least an arguable claim with respect to the validity of the will.17 

				Conclusion

				Notices of Objection often prevent the administration and distribution of most estate assets until the objection is adjudicated. It is therefore imperative to ensure that the Notice is filed in a timely manner and that the procedural steps that follow are complied with in order to maintain your objection. A delay in filing the Notice and/or complying with the procedural steps following its filing can have significant repercussions to an objector as it could enable an estate trustee to administer the estate and place a heavier onus on an objecting party to bring an application to the court to seek the return of the certificate of appointment. 
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				Chapter 5: The First Court Appearances and Orders

				This paper was originally presented by Craig Vander Zee via the Ontario Bar Association on March 1, 2007 and has been updated by the presenters for this Lunch and Learn session. Craig Vander Zee can be reached at (416) 643-8812 or email cvanderzee@torkinmanes.com. Tanisha Tulloch can be reached at (416) 777-5359 or ttulloch@torkinmanes.com.

				Overview

				The first court appearance in respect of an estate may arise from a Motion for assistance, or in the case of a Will challenge, an Application/Motion for directions.

				An order for directions is perhaps the best tool a party has, at first instance, to manage a Will challenge. An order for directions allows a party to craft the manner in which a Will challenge may proceed and to seek the assistance of the court with obtaining interim and/or ancillary procedural relief to the Will challenge.

				The provisions included in an order for directions, may depend on, among other things, the issues and parties involved, the evidence to be marshalled, whether mediation is a requirement and, if not, how the evidence known, and/or to be obtained, might be utilized in the pursuit of settlement and the claim, and other relief in respect of the estate that may be necessary, such as the appointment of an estate trustee during litigation and the collection, management and protection of certain assets, alleged or otherwise. The value of the estate and the projected costs of a Will challenge are significant, if not overriding, factors to the management of a Will challenge, and the terms of an order for directions.

				In contrast to an order for directions, an order for assistance may be pursued by a party where, among other things, the appointment of an or the estate trustee needs to be dealt with, there has not been satisfactory information provided by the estate trustee regarding the assets of the estate to those with a financial interest in the estate, there is concern over the influence a beneficiary, or spouse of a beneficiary, who was a witness to a Will (or codicil) may have had over the testator, and the accounts of an estate trustee should be passed but the estate trustee has refused or failed to do so.
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				Orders for Assistance

				Orders for assistance are governed by Rule 74.15 of the Rules of Civil Procedure. Rule 74.15 (1) states that in addition to a motion under section 9 of the Estates Act, any person who appears to have a financial interest in an estate may move,

				 Order to Accept or Refuse Appointment — for an order (Form 74.36) requiring any person to accept or refuse an appointment as an estate trustee with a will;

				 for an order (Form 74.37) requiring any person to accept or refuse an appointment as an estate trustee without a will;

				 Order to Consent or Object to Proposed Appointment — for an order (Form 74.38) requiring any person to consent or object to a proposed appointment of an estate trustee;

				 Order to File Statement of Assets of the Estate — for an order (Form 74.39) requiring an estate trustee to file with the court a statement of the nature and value, at the date of death, of each of the assets of the estate to be administered by the estate trustee;

				 Order for Further Particulars — after receiving the statement described in clause (d), for an order for further particulars by supplementary affidavit or otherwise as the court directs;

				 Order to Beneficiary Witness — for an order (Form 74.40) requiring a beneficiary or the spouse of a beneficiary who witnessed the will or codicil, or who signed the will or codicil for the testator, to satisfy the court that the beneficiary or spouse did not exercise improper or undue influence on the testator;

				 Order to Former Spouse — for an order (Form 74.41) requiring a former spouse of the deceased to take part in a determination under subsection 17(2) of the Succession Law Reform Act of the validity of the appointment of the former spouse as estate trustee, a devise or bequest of a beneficial interest to the former spouse or the conferring of a general or special power of appointment on him or her;

				 Order to Pass Accounts — for an order (Form 74.42) requiring an estate trustee to pass accounts; and

				 Order for Other Matters — for an order providing for any other matter that the court directs.

				A very compelling aspect of Rule 74.15 (1) is that it can used to force parties to take necessary actions to allow for, or facilitate the administration of an estate, deal with certain potential disputes without the necessity of more formal proceedings, and obtain disclosure of information and documentation, by 
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				way of a motion without notice. Such a motion can, as a result, be brought quickly, in a cost-effective manner, and regardless of the posturing of the target party.

				Where a person has not accepted or refused his or her appointment as an estate trustee of an estate, whether that be with or without a Will, an order for assistance will require the person to declare his or her acceptance or refusal of the appointment. Such a motion may be pursued, if not required, where the administration of an estate is being held up, intentionally or unintentionally, by a person who is, or may be, entitled to be the estate trustee of the estate.

				Likewise, an order for assistance can be obtained to require a person to consent or object to a proposed appointment of an estate trustee with or without a Will. In a circumstance where a person has indicated a willingness to be or become the estate trustee of the estate, but others have threatened to object or compete for the appointment, this order may be appropriate.

				Rule 74.15 can also be utilized to force the estate trustee to file a statement with the court setting out the nature and value of the assets of the estate, as of the date of death, to be administered by the estate trustee, when an estate trustee has refused or failed to provide such information. Once the statement is filed, further particulars of the assets can be pursued. If an order for further particulars is being pursued, however, the motion for further particulars must be brought on notice to the estate trustee.

				In addition to the above, where a beneficiary, or the spouse of a beneficiary, has witnessed a testator’s Will or codicil or signed the Will or codicil for the testator, and a person with a financial interest in the estate is concerned that that beneficiary, or the beneficiary’s spouse, may have exercised improper or undue influence on the testator, an order for assistance may be obtained requiring the said beneficiary or the spouse of the beneficiary to satisfy the court that the beneficiary or spouse did not exercise improper or undue influence on the testator. As a result of this order, amongst other things, the onus is placed on the beneficiary, or spouse of the beneficiary, to satisfy the Court that he or she did not exercise such influence, and the conduct of the beneficiary, or spouse of the beneficiary, may be before the Court in a timely fashion.

				Under section 17(2) of the Succession Law Reform Act, except where a contrary intention appears by the Will, where, after the testator makes a Will, his or her marriage is terminated by a judgment absolute of divorce or is declared a nullity,

				a devise or bequest of a beneficial interest in property to his or her former spouse;

				an appointment of his or her former spouse as executor or trustee; and

				the conferring of a general or special power of appointment on his or her former spouse,

				are revoked and the Will shall be construed as if the former spouse had predeceased the testator.
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				An order for assistance can be obtained, if necessary, pursuant to Rule 74.15(1)(g), requiring a former spouse of a testator to take part in a determination under section 17(2) of the Succession Law Reform Act.

				Rule 74.15 is also commonly relied upon to obtain an order requiring an estate trustee to pass his or her accounts where the estate trustee has refused or failed to do so.

				As noted above, orders for assistance, where applicable, may be brought in addition to a motion under section 9 of the Estates Act. Section 9 of the Estates Act deals with the production of instruments purporting to be testamentary and the examination of persons touching such instruments. Specifically, section 9 of the Estates Act states:

				Whether a suit or other proceeding is or is not pending in the court with respect to a probate or administration, the Superior Court of Justice may, on motion or otherwise in a summary way, order any person to produce and bring before the registrar, or otherwise as the court may direct, any paper or writing being or purporting to be testamentary that is shown to be in the possession or under the control of such person.

				As such, a person may be compelled under the Estates Act, to produce a Will, codicil or any other paper or writing being or purporting to be testamentary.

				As previously mentioned, a motion under Rule 74.15 may be made without notice, with the exception of a motion under clause (e), which requires 10 days’ notice to the estate trustee. An order under Rule 74.15 and an order for production under section 9 of the Estates Act shall be served by personal service, by an alternative to personal service or as the court directs.

				Notwithstanding that a motion under Rule 74.15 may be brought without notice, it is important to remember that the court can require any person to be examined under oath for the purpose of deciding the motion.

				In bringing an ex parte motion, full disclosure to the court of the relevant facts will need to be made. If a party seeking an order for assistance fails to disclose relevant facts to the court, the target party may have grounds to amend, set aside, vary or appeal the order in whole or in part.

				An order that contains an error arising from an accidental slip or omission or requires amendment in any particular on which the court did not adjudicate may, further to Rule 59.06 of the Rules of Civil Procedure, be amended on a motion in a proceeding. A person who seeks to (i) have an order set aside or varied on the ground of fraud or of facts arising or discovered after it was made, (ii) suspend the operation of an order, (iii) carry an order into operation, or (iv) obtain other relief than that originally awarded, may make a motion in the proceeding for the relief claimed.
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				By way of example, if an order was obtained requiring an estate trustee to pass his or her accounts within a time period that was unreasonable or not possible in the circumstances, an estate trustee might need to bring a motion to extend the time period within which to bring his or her Application to pass accounts to avoid being in contempt of a court order.

				Mediation

				With the onset of a Will challenge, mediation should be a well-considered step. Indeed, pursuant to Rule 75.1.02 of the Rules of Civil Procedure, mediation is mandatory in proceedings commenced in the City of Toronto, the City of Ottawa and the County of Essex, when, amongst the circumstances, the following applies (see Rule for additional circumstances where Rule will apply),

				rule 74.18 (application to pass accounts, if contested), rule 75.01 (formal proof of testamentary instrument), 75.03 (objection to issuing certificate of appointment), 75.05 (return of certificate) or 75.08 (claims against the estate); and

				subrule 14.05(3), if the matters at issue relate to an estate or trust.

				If the proceeding is subject to mandatory mediation as a result of the above, an order for directions will typically include a provision regarding the conduct of the mediation, including the issues to be mediated.

				In areas where mediation is not mandatory, where the parties wish to proceed to a mediation in an orderly fashion to save time and expense, the parties may negotiate an order regarding the mediation of the issues in the proceeding.

				The timing of a mediation is strategic.

				In considering the timing of a mediation, allowance for any necessary document and/or information exchanges (and/or conduct of examinations) between the parties and non-parties, if and as necessary, should be factored in.

				A mediation could be held once all necessary documents have been obtained, without conducting any examinations.

				Indeed, the mediation of a Will challenge can be held by the interested parties even before an Application/Motion for directions is brought, if all of the necessary information and documentation can be obtained without the necessity of a court order, and assuming the parties consent to the mediation.

				It may be that the parties feel only certain examinations need to take place before a meaningful mediation can take place. For example, perhaps only the solicitor who drafted the subject testamentary document being challenged need be examined. For considered reasons, including the cost of 
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				examinations and the time necessary to conduct same, the examinations of the parties themselves or others may be delayed until after the parties have conducted a mediation.

				While it is possible to exempt the requirement of a mandatory mediation on motion (Rule 75.1.04), the court is very reluctant to grant such an order as the intent of the Rule is to compel the parties to discuss settlement.

				The parties may specify in the order who the mediator is to be, provide that they will agree upon the mediator, or, alternatively, indicate that the mediator shall be chosen in accordance with Rule 75.1.06.

				The costs of the mediation, that is of the mediator and premises, is an issue which can be quite contentious, and may be dealt with in the order as well (e.g. out of the estate at first instance).

				Motion/Application and Orders for Directions

				An order for directions in respect of a Will challenge may arise as a result of Rule 75.03 and/or directly under Rule 75.06 of the Rules of Civil Procedure.

				Rule 75.03

				At any time before a certificate of appointment of estate trustee has been issued, any person who appears to have a financial interest in the estate may give notice of an objection by filing with the court a notice of objection (Form 75.1), signed by the person or the person’s lawyer, stating the nature of the interest and of the objection.1

				A notice of objection expires, however, three years after it is filed and may be withdrawn by the person who filed it at any time before a hearing for directions under rule 75.06 in an application for the certificate or may be removed by order of the court.2

				Where an application for a certificate of appointment of estate trustee has been made and a notice of objection is filed, the registrar shall send notice of the filing (Form 75.2) by regular letter mail to the applicant or the applicant’s lawyer at the mailing address shown in the application.3

				An applicant who receives such a notice shall serve on the objector a notice to objector (Form 75.3) and file a copy of the notice and proof of service with the court.4

				Where the objector does not, in turn, serve and file a notice of appearance (Form 75.4) within 20 days after service of the notice to objector, the application shall proceed as if the notice of objection had not been filed.

				A motion for directions is then typically brought. If the applicant does not move for directions within 30 days after service of the notice of appearance, the objector may move for directions.
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				Rule 75.06

				Under Rule 75.06(1), any person who appears to have a financial interest in an estate may apply for directions, or move for directions in another proceeding under this rule, as to the procedure for bringing any matter before the court.5 An Application for directions (Form 75.5) or Motion for directions (Form 75.6) shall be served on all persons appearing to have a financial interest in the estate, or as the court directs, at least 10 days before the hearing of the Application or Motion.6 Parties can, however, bring such an Application or Motion on short notice if permitted by the Court.7

				Specifically, Rule 75.06(3) outlines the directions that may be given by the court and allows the court to make any procedural order that is just. The court may order:

				the issues to be decided;

				who are parties, who is plaintiff and defendant and who is submitting rights to the court;

				who shall be served with the order for directions, and the method and times of service;

				procedures for bringing the matter before the court in a summary fashion, where appropriate; 

				that the plaintiff file and serve a statement of claim (Form 75.7);

				that an estate trustee be appointed during litigation, and file such security as the court directs; and

				such other procedures as are just.

				An order giving directions shall be in Form 75.8 or 75.9. Notwithstanding that an order for directions may be on the consent of the parties to the Motion/Application, the court may intervene and make directions of its own in respect of the Will challenge regardless of the parties’ intentions. The court might well intervene if, amongst other things: (i) certain of the parties are unrepresented, are under disability or where persons with an interest in the Estate have not been included, intentionally or unintentionally, and (ii) the relief being sought in the order affects non-parties (ie. where the examination of a non-party is being sought).

				An order for directions may be simple or complex depending on, amongst other things, the number of parties, the issues, and the nature and make up of the estate’s assets and liabilities.

				We have attached to this paper a chart which contains a list of sample terms for an Order Giving Directions. This list is not meant to be exhaustive by any means whatsoever. In addition, the terms themselves are simply samples and may very well need modification to suit one’s specific case. A sample Order Giving Directions is also attached.
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				Issues regarding the parties to a Will challenge, whether self-represented or not, and whether to plead or not are discussed in further detail below.

				The Parties to a Will Challenge, Self—Represented or Not

				Perhaps the most obvious issue to be addressed by the parties is who the parties to the Will challenge ought to be and whether any of the parties who do not have representation need representation.

				Self-Represented Parties

				It is likely more common in estate disputes than in any other type of legal dispute for a party to be self-represented. Beneficiaries often do not wish to incur legal costs in respect of their actual or potential interests in an estate, even with a Will challenge. They may, however, wish to participate, even peripherally. The court is also likely to intervene more often in a Motion/Application/Hearing before it with a self-represented party or allow indulgences to the self-represented party to level the playing field between the parties.

				Rule 15 of the Rules of Civil Procedure deals with various aspects of representation by a solicitor. A party to a proceeding who is under disability or acts in a representative capacity shall be represented by a solicitor. A party to a proceeding that is a corporation shall be represented by a solicitor, except with leave of the court. Any other party to a proceeding may act in person or be represented by a solicitor.8

				In light of the above, if a person is acting as a representative for a party, perhaps formally as his or her Litigation Guardian, or perhaps as a result of being the grantee of a party’s Power of Attorney, that representative is to be represented by a solicitor.

				A party who is not under a disability and is self-represented cannot have an agent (who is not solicitor).

				In complex cases, or perhaps even in less complicated cases, a self-represented party may prove to be difficult to deal with and increase, even if unintentionally, the costs of a proceeding, as he or she may not, amongst other things, understand the process or the issues involved with the litigation.

				By having directions ordered by the court which set out in detail the steps to be taken in the Will challenge and the times within which the steps are to be completed, a Will challenge can have detailed structure. While more structure, as a result of a more extensive order, will necessarily mean less flexibility for represented parties, that structure may form a roadmap for the self- represented party to follow and a structure that can be enforced, if necessary.

				In certain cases, represented parties to a Will challenge might seek an order that a self-represented party be required to retain a solicitor, perhaps with the legal costs of that party, at least initially, being paid by the estate.
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				Regardless of the complexity of the Will challenge, any settlement of a Will challenge, whether procured at a mediation, or otherwise, should allow for the self-represented party to seek or have the opportunity to seek independent legal advice regarding the terms of the settlement for the settlement to ultimately be enforceable.

				Parties Submitting Rights to the Court

				A person named in a statement of claim or an Application/Motion for directions may decide that he or she does wish to participate in a proceeding. A person may effect this decision by delivering a Statement of Submission of Rights to the Court. Rule 75.07.1 addresses the submission of rights to the court by a party.

				Where a person has submitted his or her rights to the court in response to the service of a Statement of Claim or on an Application/Motion for directions, the person is not a party to the proceeding and is entitled only to service by the plaintiff of written notice of the time and place of the trial and a copy of the judgment disposing of the matter. The person is not entitled to costs in the proceeding and is not liable for costs, except indirectly to the extent that costs are ordered to be paid out of the estate.

				Rule 75.07.1(c) further stipulates that a judgment on consent following settlement shall not be given without (i) the written consent of the person, or (ii) an affidavit of a lawyer of record in the proceeding attesting that a notice of settlement (Form 75.11), appended as an exhibit to the affidavit, has been personally served on the person and no rejection of settlement (form 75.12) has been filed with the court within 10 days after service of the notice.

				If it is known before an order for directions is obtained that a party has submitted his or her rights, a provision is to be included in the order confirming that the party has submitted his or her rights to the Court.

				Litigation Guardian

				It may be that a litigation guardian may need to be appointed for a minor(s) and/or for an incapable party. In such a case, the Office of the Children’s Lawyer or the Office of the Public Guardian and Trustee may need to be served with the application or motion materials so that they may have the opportunity to respond or become involved, as appropriate.

				Rule 7 of the Rules of Civil Procedure regulates the bringing of proceedings by or against parties under disability. As set out in the preamble to the Rule, “its central requirement is that persons under disability must be represented by a litigation guardian (except where the party under disability is a respondent to an application under the Substitute Decisions Act, 1992: Rule 7.01(2))”.

				A litigation guardian for a plaintiff may act without court appointment so long as they file the required affidavit with the court (Rule 7.02(1), 7.02(1.1) and 7.02(2)). As set out in the preamble to the Rule, “Rule 
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				7.02 creates a presumptive right for a mentally incapable person’s guardian or attorney under a power of attorney to act as litigation guardian, so long as the guardian or attorney has the authority to act by the terms of his or her appointment as guardian or attorney.”

				However, a litigation guardian for such a defendant must be appointed by the Court. The procedure for same is set out in Rule 7.03. Unless there is some other proper person willing to act as litigation guardian, the court is to appoint the Children’s Lawyer or the Public Guardian and Trustee, as applicable.

				Rule 7.03(2) specifically requires, however, that where a proceeding is against a minor in respect of the minor’s interest in an estate or trust, the Children’s Lawyer shall act as the litigation guardian of the minor defendant or respondent, unless the Court orders otherwise.

				It may also be that a representation order, pursuant to Rule 10 of the Rules of Civil Procedure is required. As set out in the preamble to Rule 10, “Situations can arise where the outcome of litigation of the types described in Rule 10.01(1) may have an impact on persons who are not before the court and who cannot be brought into the litigation because they are unborn or unascertained, or because they cannot be readily found or served. Rule 10.01 provides that a judge may appoint a representative for such persons.”

				Estate Trustee During Litigation

				An order may also need to address the collection, maintenance and preservation of the assets and the appointment of an estate trustee during litigation where necessary. If the parties are unable to agree upon the appropriate estate trustee during litigation, that issue could be put to the Court when seeking directions. Security is generally required to be posted unless the estate trustee during litigation is a trust company.9 A judge has the discretion, however, to dispense with the requirement of the bonds.10 If appointed, the estate trustee during litigation will be appointed pending the final resolution, or settlement of the litigation and/or order of the court.

				The order often includes a provision that a Certificate of Appointment of Estate Trustee During Litigation is to be issued to the estate trustee during litigation subject to the filing of the necessary supporting application. If a Certificate of Appointment of Estate Trustee has already been obtained prior to the order, the order should provide for the return of that Certificate to the Registrar.

				Together with the provisions appointing the estate trustee during litigation, a provision may be included in the order setting out the reasonable remuneration that the estate trustee during litigation may charge. A remuneration agreement may often be negotiated and attached to the order as a schedule. Typically, trust companies insist on such agreements. If the estate trustee during litigation is to be entitled to pre-take its compensation (subject to the ultimate approval of the court upon the termination of the appointment), same could be specified.
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				Parties may also wish to negotiate a provision in the order regarding the authority of the estate trustee during litigation. The order may confirm that the estate trustee during litigation is authorized to exercise those powers given by law to an administrator including those set powers under the Estates Act. Where there is concern over the dissipation of certain assets of the estate, a provision directing the manner in which the assets are to be dealt with may be included. The order might also specifically authorize the estate trustee during litigation to do certain acts such as obtaining real estate appraisals and selling real estate and/or other assets of the estate such as articles of personal, domestic or household use.

				If the parties are aware of certain payments that must be made by the estate, (e.g. the utilities for real estate owned by the estate) the order might specifically provide that those regular payments be continued.

				Liberty for the estate trustee during litigation to appoint an agent or agents and to seek such assistance from time to time as they may consider necessary for the purpose of performing their duties, may be considered and included in whole or in part. The parties may, for legitimate reason, wish to limit the estate trustee during litigation’s ability to seek such assistance without the prior knowledge and/or consent of the parties.

				Where there is an allegation that funds have been improperly removed from the estate or improperly administered whether prior to or subsequent to the death of the deceased, an accounting may be ordered of the person/party who was responsible for administering the estate.

				To Plead or not to Plead?

				The issues in the Will challenge can be set out in the order by listing same. Alternatively, the parties may decide to proceed by way of formal pleadings, that is, by Statement of Claim and Statement of Defence (see Rule 75.06 and 75.07).

				If the preference is to list the issues, Rule 75.06(4) states that Form 75.8 is to be used. Each issue is to be set out separately and the parties affirming and denying the issues are to be indicated.

				It may be important to a party to proceed to mediation without having expended the time, effort and expense necessary to prepare pleadings. In yet another scenario a party may be more concerned about having the parties’ positions clearly set out and defined before proceeding further. In these cases, proceeding by way of statement of claim will be preferable.

				If further issues to be heard arise, perhaps resulting from the documentary and oral discovery process, a further order could be brought to have same included.
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				Before deciding whether to plead or not to plead, consideration should be given as to other proceedings or claims that may have already been commenced or are to be made involving some or all of the same parties and/or some or all of the same assets. It may be that proceedings or claims should be heard one after the after, in which case the decision to plead may be based in part on the manner and stage of these proceedings or claims.

				For example, there might be separate claims for dependant’s support (Part V of the Succession Law Reform Act) or a determination is necessary as to whether assets belong to the estate (ie. joint bank or investment accounts).

				The facts to be relied on and the evidence required to prosecute or defend a Will challenge may also effect one’s decision to plead or not to plead. Pleadings contain statements of material facts on which a party intends to rely for the claim or defence. As such, by having pleadings, a party may obtain more insight into the others party’s case. Likewise, pleadings may assist in determining one’s strategy regarding the marshalling of evidence.

				It may also be that a pleading will set the stage for the trial judge. A Trial Record consisting of pleadings will provide more information to the trial judge at first instance than an order for directions.

				Order for Directions — Will Challenge (Sample Terms)

				
					Issue	

				

				
					Sample Clause

				

				
					Accounting of former Attorney

				

				
					THIS COURT ORDERS that the Respondent file accounts of the Estate of • and an Application to pass accounts, in accordance with Rules 74.17 and 74.18 of the Rules of Civil Procedure, in the Court office within • days after this Order is served.

				

				
					Addresses for all Respondents not known

				

				
					THIS COURT ORDERS that the Estate Trustee During Litigation shall search through all the records of the Deceased and provide to the Applicants any and all contact information relating to those Respondents not yet served.

					The Estate Trustee During Litigation shall take all reasonable steps to obtain those addresses for service if same are not available through the Deceased’s books and records. The costs of the search to obtain the addresses shall be borne by the Estate.

				

				
					Affidavit of Documents

				

				
					THIS COURT ORDERS that the Moving Parties and the Respondent shall serve and file Affidavits of Documents and attend and submit to Examinations for Discovery in accordance with the Rules of Civil Procedure.

				

				
					Certificate of Pending Litigation

				

				
					THIS COURT ORDERS the local registrar for the County of • in the Province of Ontario to issue a Certificate of Pending Litigation against the real property known municipally as • and having a legal description of • registered in the name of •.

				

				
					Consolidation of Other Proceedings

				

				
					THIS COURT ORDERS that the application brought by •, under Court File No. •, is hereby consolidated with these proceedings.
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					Issue	

				

				
					Sample Clause

				

				
					Constructive Trust Claim

				

				
					• affirm and • denies that the Deceased, at the time of her death, had a beneficial interest in the assets of her spouse, • including, but not limited, to his shares in the company, •, titled owner of the marital house property legally described. as • as in •, or otherwise known as • by way: of constructive trust, resulting trust, unjust enrichment. or otherwise, such interest having devolved to the Deceased’s Estate upon her death.

				

				
					De bene esse examination

				

				
					THIS COURT ORDERS that a de bene esse Examination of • be conducted and videotaped for use at the trial of this action, such examination to take place within one month of the date of this Order.

				

				
					Deemed Undertaking

				

				
					THIS COURT ORDERS that Rule 30.1.01(3) of the Rules of Civil Procedure shall not apply to the use of evidence, or information obtained, by the parties in the within Application.

				

				
					Estate Trustee during Litigation

				

				
					THIS COURT ORDERS that • be and is hereby appointed Estate Trustee During Litigation without security, of all singular property of the Estate of •, pending the final resolution or settlement of the litigation herein and/or further Order of the Court and that a Certificate of Appointment of Estate Trustee During Litigation be issued to • subject to the filing of the necessary Supporting Application.

				

				
					ETDL Fee Agreement

				

				
					THIS COURT ORDERS that subject to further review by the Court, if necessary, the Estate Trustee During Litigation, shall receive out of the assets of the Estate of • reasonable remuneration, which shall be calculated on the basis of the schedule attached hereto as Schedule “A”.

				

				
					ETDL Powers

				

				
					THIS COURT ORDERS that the Estate Trustee During Litigation be and is hereby authorized to exercise those powers given by law to an administrator including such powers under the Estates Act R.S.O. 1990 c. E. 21 as amended and without limiting the generality of the foregoing, the Estate Trustee During Litigation is hereby specifically authorized to do the following:

					to obtain an appraisal of any Real Property comprising an asset of the Estate and to sell any such Real Property;

					subject to any list or memorandum of •, to sell any articles of personal, domestic or. household use or ornament comprising of the assets of the Estate including consumable stores and all automobiles and accessories thereto; and

					that the Estate Trustee During Litigation shall be at liberty to appoint an agent or agents and pay such agent or agents from the Estate, and seek such assistance from time to time as they may consider necessary, for the purpose of performing their duties hereunder.

				

				
					Examination for Discovery

				

				
					THIS COURT ORDERS that the Moving Parties and the Respondent shall serve and file Affidavits of Documents and attend and submit to Examinations for Discovery in accordance with the Rules of Civil Procedure.
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					Issue	

				

				
					Sample Clause

				

				
					Examination of Non-parties

				

				
					THIS COURT ORDERS that the parties are hereby granted leave pursuant to Rule 31.10 to examine for discovery the solicitor who prepared the Will of •, the costs of the examination to be reserved to the Trial Judge.

					THIS COURT ORDERS that the parties are hereby granted leave to apply to the Court on proper notice pursuant to Rule 31.10 to examine for discovery the solicitor or such other individual who prepared the Will of • whose identity is unknown as of the date of this Order, and the costs of the examinations shall be reserved to the Trial Judge.

				

				
					Further Directions.

				

				
					THIS COURT ORDERS that the parties are hereby granted leave to move for further directions as may appear advisable or necessary.

				

				
					Hearing/Trial

				

				
					THIS COURT ORDERS that the issues be tried without a Jury in Toronto, Ontario at a date to be fixed by the Registrar and the records shall consist of this Order Giving Directions and any other Order For Directions made by this Court. Following the mediation in this proceeding any party shall be at liberty to set this proceeding down for trial without the consent of the other party.

				

				
					Mediation

				

				
					THIS COURT ORDERS that the parties attend for a Mediation before a Mediator pursuant to Rule 75.1 of the Rules of Civil Procedure and makes the following Directions:

					the issues to be mediated are those set out in the Order Giving Directions herein;

					the Moving Parties and the Respondent are designated parties with the Moving Parties having carriage of the Mediation and the Respondent responding to it;

					the Notice of Mediator giving the date, place, and time of the Mediation shall be served on the designated parties by an alternative to personal service pursuant to Rule 16.03 of the Rules of Civil Procedure;

					the fees of the Mediator shall be paid out of the Estate of • (or split as between the parties or *) ; and

					any matters arising out of the mediation requiring further direction of the Court shall be referred to me or such other Judge who is available.

				

				
					Non-Dissipation Clause

				

				
					None of the assets of the Estate or the Deceased shall be invested, expended or dissipated or otherwise dealt with except with the prior written consent of all of the parties by their lawyers. [name of executor] shall not transfer funds from, draw cheques on, direct payment from or withdraw funds from bank account no. • without the prior written consent of the parties by their lawyers. Investment of the assets of the estate or the deceased shall be determined by the parties, jointly, failing which, said assets shall be invested in Guaranteed Investment Certificates or Term Deposits, cashable after 30 days.
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					Issue	

				

				
					Sample Clause

				

				
					Production of Medical Records

				

				
					THIS COURT ORDERS that the Estate Trustee During Litigation be and is hereby entitled to compel production of all medical records and files relating to • from any person or institution in possession of such medical records, in the same manner and to the same extent as • would have been able, if he were alive, and that all productions received be produced to the other parties on request. The charges for the production of the records and files shall be paid from the Estate by the Estate Trustee During Litigation and the final determination as to payment of such costs and expenses shall be reserved to the Trial Judge.

				

				
					Production of Original Will

				

				
					THIS COURT ORDERS that the Respondent produce and bring before the Registrar, or otherwise as the Court may direct, any paper or writing being or purporting to be a Testamentary Document that is shown to be in her possession or control in respect of [name of deceased].

				

				
					Production of Solicitor’s Records

				

				
					THIS COURT ORDERS that the Estate Trustee During Litigation be and is hereby entitled to compel production of all solicitor records, notes and files relating to • from any solicitor or law firm in possession of such relevant legal records in the same manner and to the same extent as • would have been able, if he was alive, and that all productions received be produced to the other parties on request. The charges for the production of the records and files shall be paid from the Estate by the Estate Trustee During Litigation and the final determination as to payment of such cost and expenses shall be reserved to the Trial Judge.

				

				
					Productions of Financial Record*

					* Limited to relevant time period

				

				
					THIS COURT ORDERS that the Estate Trustee During Litigation be and is hereby entitled to compel production of all financial records and files relating to the assets held either solely or jointly by • from any financial or banking institution or agency whether in Canada, or the United States, or elsewhere, in the same manner and to the same extent as • would have been able, if he was alive, and that all productions received be produced to the other parties on request. The charges for the production of the records and files shall be paid from the Estate by the Estate Trustee During Litigation and the final determination as to payment of such costs and expenses shall be reserved to the Trial Judge.

				

				
					Representation Order

				

				
					THIS COURT ORDERS that subject to obtaining consent of •, • be and is hereby appointed to represent the following persons’ interest in the Estate of the Deceased: [name individuals]

					THIS COURT ORDERS that if such consent is not obtained within • days of the date of this Order, any of the parties hereto may bring a motion for further directions as to such representation upon * days notice to all counsel herein.

				

				
					Service of Proceeding outside of Ontario

				

				
					This Notice of Application is served outside of Ontario without leave (or with leave) of the Court pursuant to Rule 17.02 [applicable subsections] of the Rules of Civil Procedure.

				

				
					Service within Ontario

				

				
					THIS COURT ORDERS that service of this Order shall be effected upon all parties with a financial interest in the Estate, other than the Respondents, by personal service or by an alternative to personal service.

					THIS COURT ORDERS that this Order Giving Directions shall be served by regular mail on the following persons: [name individuals].

					THIS COURT ORDERS that service of this Order upon all parties with a financial interest in the Estate, other than the Respondents, is dispensed with.
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					Issue	

				

				
					Sample Clause

				

				
					Solicitor-Client Privilege issues

				

				
					THIS COURT ORDERS that any claim of privilege, or duty of confidentiality, reposing in the Estate of • in respect of the above be and hereby is waived.

				

				
					Statement of Assets

				

				
					THIS COURT ORDERS that the Respondent shall, within * days of the date of this Order, deliver to the solicitor for the Moving Parties and file with the Court a Statement of the Assets of the Estate of •, setting out the nature and value of the Estate as at the date just prior to (or as of) the date of death of • and each of the assets to be administered by • .

				

				
					Stay of Distribution

				

				
					THIS COURT ORDERS that there be an Order directing a stay of the distribution of the assets of the Estate of •.

				

				
					Trial of an Issue

				

				
					(Propounder) affirms, and (Challengers) deny that (deceased) had testamentary capacity on the date of execution (or giving of instructions for) of the Will;

					(Propounder) affirms, and (Challengers) deny that (deceased) had knowledge of and approved the contents of the Will;

					(Challengers) affirm, and (propounder) denies that the making of the Will was procured by undue influence;

					(Challengers) affirm, and (propounder) denies that the Will was made under suspicious circumstances; and

					(Propounder) affirms, and (Challenger) deny that the Will was duly executed by •.

				

				This chart is not meant to be exhaustive by any means whatsoever. Other clauses that may also be typically considered, amongst others, might relate to pleadings, return of Certificate of Appointment, inter vivos transfers, litigation administrator for deceased, the Children’s Lawyer (minor, unborn, unascertained), the Public Guardian and Trustee and/or trusts.
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				Sample

				 Court File No.

				ONTARIOSUPERIOR COURT OF JUSTICE

				 

				
					THE HONOURABLE

				

				
					)

				

				
						DAY, THE 	

				

				
					)

				

				
					JUSTICE

				

				
					)

				

				
					DAY OF 	, 2023

				

				
					)

				

				IN THE MATTER OF THE ESTATE OF •, Deceased

				B E T W E E N:

				•

				Applicant

				-and-

				•

				Respondents

				APPLICATION UNDER Rules 14.05 (3) (a), (b) and (d), 74.12 and 75.06 of the Rules of Civil Procedure, and Sections 9, * and * of the Estates Act, R.S.O. 1990, c.E.21, as amended

				ORDER GIVING DIRECTIONS

				THIS APPLICATION, made by the Applicant, for among other things, Directions, was heard by way of zoom in the presence of counsel for •, all other parties having been properly served, at the Court house at 330 University Avenue, Toronto, Ontario,

				ON READING the Notice of Application, the Affidavit of •, the affidavits of service filed herein, and upon hearing submissions made by counsel for •,
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				 THIS COURT ORDERS that the issues to be tried are as follows:

				 • affirm and • deny that • (the “Deceased”) lacked testamentary capacity at the time of execution of the will dated • (the “Will”);

				 • affirm and * deny that the Deceased neither had knowledge nor approved of the contents of the Will;

				 • affirm and • deny that the Will was made under suspicious circumstances;

				 • affirm and • deny that the Deceased was both physically and mentally impaired to the point that she did not have testamentary capacity to execute the Will when it was signed;

				 • affirm and • deny that there were suspicious circumstances surrounding the execution of the Will;

				 • affirm and • deny that •unduly influenced the Deceased into signing the Will;

				 • affirm and • deny that the Will was not duly executed by the Deceased;

				 • affirm and • deny that the Will is invalid; and

				 • any further issue or issues that the parties may agree upon in writing or this Court may by further order direct.

				 THIS COURT ORDERS that, within • days of the date of this order, the parties shall serve and file Affidavits of Documents and submit to Examinations for Discovery in accordance with the Rules of Civil Procedure.

				 THIS COURT ORDERS that the parties are hereby granted leave, pursuant to Rule 31.10, to examine for discovery • [the lawyer who drafted the Will] and the costs of the reporter and the transcripts of the examination shall at first instance be paid for by the Estate, with the final determination as to who shall be responsible for those costs reserved for the Trial Judge. Such examinations are to be completed subsequent to the discovery of •, but in any event, not later than • days from the date of this order.

				 THIS COURT ORDERS that any claim of privilege and duty of confidentiality reposing in the Deceased and his Estate in respect of the Orders made herein be and hereby is waived.

				 THIS COURT ORDERS that •  be appointed as Estate Trustee During Litigation (“ETDL”), without security, of all property of the Deceased and her Estate (the “Estate”) pending the final resolution 
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				or settlement of the litigation herein and/or further order of the Court and that a Certificate of Appointment of Estate Trustee During Litigation be issued to • subject to the filing of the necessary supporting Application.

				 THIS COURT ORDERS that the ETDL shall apply for a Certificate of Appointment of Estate Trustee During Litigation within * days of the date of the order.

				 THIS COURT ORDERS that all assets of the Estate be and are hereby vested in the ETDL and the ETDL is entitled to immediate possession of the property and assets of the Deceased and her Estate from the date of this Order and until the Certificate of Appointment of Estate Trustee During Litigation is issued, this Order shall serve as full and sufficient authority for the ETDL to access and manage all property and assets of the Estate.

				 THIS COURT ORDERS that the ETDL shall charge compensation for administering the Estate in accordance with the fee schedule attached as Schedule “A” subject to further review by the court, if required.

				 THIS COURT ORDERS that the ETDL be and is hereby authorized to exercise those powers given by law to an administrator including such powers given to an administrator under the Estates Act R.S.0. 1990 c.E. 21 as amended, and without limiting the generality of the foregoing, the ETDL shall have the following rights and powers:

				to gather in and take full account of the assets and liabilities of the Deceased and of the Estate;

				to preserve and maintain the assets of the Estate;

				to manage and/or liquidate any of the business assets of the Deceased;

				to pay all just debts, funeral and testamentary expenses and all income taxes of the Deceased and of the Estate excluding any income taxes or taxes of any nature or kind in respect of any assets whose ownership or beneficial entitlement may be in dispute;

				to obtain information, records and files relating to the assets and liabilities of the Deceased in the same manner and to the same extent the Deceased would have been if she were alive;

				to obtain a real estate appraisal of any real property comprising the assets of the Estate;

				to sell [items, i.e. any articles of personal, domestic or household use or ornament comprising of the assets of the Estate including Consumable Stores and all automobiles and accessories thereto];
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				to reinvest any investments of the Estate that may come due in similar investments to the investment coming due, or a GIC cashable after • days; and

				to be at liberty to appoint an agent or agents and seek such assistance from time to time as the Estate Trust During Litigation may consider necessary for the purpose of performing his/her duties hereunder and to pay those agents and representatives, including legal counsel, from the Estate.

				 THIS COURT ORDERS that the ETDL is hereby authorized to sell the property municipally known as • upon obtaining two appraisals of the property, without further leave of the Court, on notice to those parties.

				 THIS COURT ORDERS that the ETDL shall not be held liable for any acts or omissions in the administration of the Estate, which occurred before the ETDL commenced administering the Estate.

				 THIS COURT ORDERS that the requirement that the ETDL post bond as security, if applicable, is waived.

				 THIS COURT ORDERS that the ETDL shall do the following:

				seek and obtain production of all medical records and files relating to the Deceased from any person or institution in possession of such medical records, in the same manner and to the same extent as the Deceased would have been able to, if she was alive, and that all productions received be produced to the parties on request. The charges for the production of the records and files shall be paid from the Estate by the Estate Trustee During Litigation, and the final determination as to payment of such costs and expenses shall be reserved to the Trial Judge;

				seek and obtain production of all solicitor’s records, notes and files relating to the Deceased from any solicitor or law firm in possession of such relevant legal records in the same manner and to the same extent as the Deceased would have been if she was alive, and that all productions received be produced to the parties on request. The charges for the production of the records and files shall be paid from the Estate, by the Estate Trustee During Litigation, and the final determination as to payment of such cost and expenses shall be reserved to the Trial Judge;

				seek and obtain production of all financial records and files relating to the assets held by the Deceased from any financial or banking institution, whether in Canada, or in the United States, or elsewhere, in the same manner and extent as if the Deceased would have been able to, if she was alive, and that all productions received be produced to the other parties on request. The charges for the production of records and files shall be paid from the Estate by the Estate Trustee During Litigation, and the final determination as to payment of such costs and expenses shall be reserved to the Trial Judge; and
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				obtain OHIP records with respect to the Deceased for the maximum retroactive time period that those records be available, with copies of same together with any medical reports, provided thereto, to be provided to any party who so requests same in writing. The charges for the production of records and files shall be paid from the Estate, by the Estate Trustee During Litigation, and the final determination as to payment of such costs and expenses shall be reserved to the Trial Judge.

					THIS COURT ORDERS that the ETDL shall:

				not sell any of the other real properties owned by the Deceased or that are now assets of her Estate without the leave of the Court; and

				not make any distributions of the residue of the Estate without order of the Court.

				 THIS COURT ORDERS that the Deemed Undertaking Rule as set out in Rule 30.1.01(3) of the Rules of Civil Procedure shall not apply to the use of evidence, or information, obtained by the parties in the within Application as provided for in Rule 30.1.01(8) of the Rules of Civil Procedure.

				 THIS COURT ORDERS that the parties are to attend for mandatory mediation before a mutually agreed upon mediator, failing which, a mediator shall be appointed pursuant to Rule 75.1 of the Rules of Civil Procedure. With respect to the mediation, the Court makes the following directions:

				the issues to be mediated are those set out within this Order Giving Directions at paragraph 1 herein;

				the Applicant and the Respondents are the designated parties, with the Applicant having carriage of the mediation and the Respondents responding to it;

				the Notice of Mediator giving the date, place and time of the mediation shall be served on the designated parties by an alternative to personal service pursuant to Rule 16.3 of the Rules of Civil Procedure;

				the fees of the Mediator shall be borne by the Estate, subject to further Order of the Court or the agreement of the parties in writing; and

				the Mediation shall take place subsequent to the examinations set out in paragraphs 2 and 3 of the Order herein unless the parties agree in writing that some or all of the said Examinations may occur after the mediation.

				 THIS COURT ORDERS that those issues not settled by mediation, or by agreement amongst the parties hereto (and approval of the Court if necessary), shall be tried by a judge without a jury at a 
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				date to be fixed by the Registrar, and that the Record shall consist of this Order Giving Directions and any other Order for Directions made by this Court. If any of the issues are not settled by mediation, any party shall be at liberty following the mediation to set the matter down for trial without the consent of the other parties.

				 THIS COURT ORDERS that upon the appointment of • as ETDL, the Caution registered on title as instrument no. • on • for the property municipally known as •, and legally described as •, (P.I.N.) be hereby discharged and removed from the title abstract. The ETDL shall obtain said discharge and the costs of so doing shall be borne by the Estate.

				 THIS COURT ORDERS that the Applicant shall serve the within Order Giving Directions by regular mail on all of the Respondents herein. Service by regular mail shall be effective five days of the Order Giving Directions being mailed.

				 THIS COURT ORDERS that the parties may revise the timelines set out in this Order by their written agreement.

				 THIS COURT ORDERS that the balance of this application be adjourned to a date to be agreed upon.

				 THIS COURT ORDERS that any party herein, as well as the ETDL, is at liberty to seek further orders for directions from the Court.

				 THIS COURT ORDERS that the costs of this Application shall be reserved to the trial judge.
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				Endnotes

				1.	Rule 75.03(1) of the Rules of Civil Procedure

				2.	Rule 75.03(2) of the Rules of Civil Procedure

				3.	Rule 75.03(3) of the Rules of Civil Procedure

				4.	Rule 75.03(4) of the Rules of Civil Procedure

				5.	Rule 75.06(1) of the Rules of Civil Procedure

				6.	Rule 75.06(2) of the Rules of Civil Procedure

				7.	Rule 3.02 of the Rules of Civil Procedure

				8.	Rule 15.01 of the Rules of Civil Procedure; see also Gagnon v. Pritchard, [2002] 58 O.R. (3d) 557 and Letros (Re), [1972] 2 O.R. 589 (C.A.)

				9.	Schnurr on Estate Litigation, Chapter 24 (by Jordan Atin); s, 175(4) of the Loan and Trust Corporations Act, R.S.O. 1990, G. L.25, as amended, states that “Despite any rule, practice or statutory provision, it is not necessary for a trust corporation approved under subsection (2) to give any security for the due performance of its duty as executor, administrator, trustee, receiver, liquidator, assignee, guardian or committee unless so ordered by a court.”

				10.	See Section 37(2) of the Estates Act, R.S.O., 1990, c. E.21, as amended, and Rule 75.06(f) of the Rules of Civil Procedure
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				Chapter 6: Limitation Periods in Will Challenges 

				Missing a limitation period can have devastating consequences for a claimant. When you are considering bringing a legal claim against someone, it is important to be mindful of the limitation period that applies to your case. 

				In Ontario, the Limitations Act1 sets out a basic limitation period of two years. That means that in order to commence a proceeding in respect of a claim, a party must bring their proceeding within two years from the date the claim was discovered2. While there can be some confusion as to when a claim is discovered3, in estate litigation, there are some courts that have found that claimants must commence the claim within two years from the date of death of the deceased.4 Other courts have found that declarations as to a testamentary document’s validity with no consequential relief are not subject to limitation periods.5

				There are those who have successfully argued that the two year limitation period only applies if an applicant is seeking consequential, but not declaratory relief. If a party seeks consequential relief after more than two years, the proceeding will be statute barred and the application will be dismissed. If however, a party seeks declaratory relief, then the basic two year limitation period will not apply.

				Consequential vs. Declaratory Relief

				Relief refers to the orders that the applicants are asking the court to award to them in the application. These can include, but are not limited to, payment of damages, requests for injunctions, awards of support, etc. In these types of cases, courts have found that applicants are requesting “consequential” relief from the court. That is to say that the applicants are asking the court to be awarded something that they do not already have - such as a benefit, a right, property, etc., and therefore, it is said to be “consequential” relief. For consequential relief, the limitation period of two years applies.

				Conversely, applicants seeking “declaratory” relief are asking the court to answer some form of legal question or make some form of determination about something. For example, this can include an applicant asking the court whether a will is valid. In this instance, the applicant is not taking a position one way or another, but instead is asking the court to make a determination. In 
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				these types of cases, section 16 of the Limitations Act states that no limitation period applies. The distinction between consequential relief and declaratory relief is best set out through an analysis of the case law.

				Bristol v. Bristol

				In Bristol v. Bristol,6 a respondent’s motion to dismiss an application on the grounds that the matter was statute-barred was granted. In this case, Elizabeth Bristol (the “Deceased”) passed away on December 6, 2016. The applicant was the Deceased’s daughter and the respondent was the Deceased’s son. The applicant issued a Notice of Objection on December 30, 2016 on behalf of herself and four other siblings objecting to the respondent being issued a Certificate of Appointment of Estate Trustee with a Will on the grounds that the Deceased lacked testamentary capacity, was unduly influenced and made no provisions for dependants.

				Other than delivering a notice to objector and notice of appearance, no further steps were taken in the matter until April 23, 2019, at which point the applicant brought a motion for directions and the respondent brought a motion in response to dismiss the applicant’s motion as statute barred under the Limitations Act.

				In dismissing the applicant’s motion for directions, the court found that the limitation period began to run on the date of death. The applicant knew that the respondent was appointed as the executor and estate trustee and had taken steps to prevent the respondent from obtaining a Certificate of Appointment of Estate Trustee. Therefore, since the limitation period began to run on December 6, 2016, the applicant’s motion commenced on April 23, 2019 was past the two year basic limitation period and was therefore, statute barred.

				In providing this ruling, the court commented on whether the applicant’s motion sought consequential or declaratory relief. The applicant argued that her motion sought declaratory relief pursuant to section 16 of the Limitations Act and therefore, there was no limitation period issue. However, the court disagreed with the applicant and found that her motion sought consequential relief. The applicant’s relief was found to be consequential in nature because:

				The applicant sought the removal of the respondent as the estate trustee and asked the court to substitute herself as the estate trustee;

				The applicant sought an accounting of the estate assets and debts; and

				The applicant sought indemnity for unreasonable expenses.7

				The court found that the applicant was attempting to avoid the consequences of the Limitations Act by framing her relief as declaratory rather than consequential. Furthermore, the court stated that challenges to wills cannot be framed as declaratory relief since threshold tests, requiring the weighing of evidence, must be met before such findings can be made.8
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				Bristol demonstrates that a proceeding past the two year limitation period will not be allowed to proceed just because a claimant/applicant frames their relief as declaratory as opposed to consequential. If the party is seeking anything from the court that requires the application of a legal test, and the weighing of evidence, it is unlikely that the court will accept such a proceeding as declaratory.

				As such, rather than trying to find loopholes after the fact, a party must be vigilant in the pursuit of claims because as Bristol illustrates, you may end up losing your right to pursue a proceeding and obtain the relief you are seeking. However, as the case below will demonstrate, if a party is truly seeking declaratory relief, then no limitation period will apply and the relief sought will be granted.

				Piekut v. Romoli 

				In Piekut v. Romoli,9 the court ruled that an application commenced by a beneficiary 7 years after the date of death, to determine whether codicils to the deceased’s will were valid, was not statute barred under the Limitations Act. In this case, Mr. Wroblewski (the “Deceased”) died on July 31, 2008. His wife, Mrs. Wroblewski, predeceased him and died on June 4, 2008. Pursuant to the last will and testament, the Deceased’s estate was to be left equally to his three children in the event that his wife predeceased him. The estate was made up of five properties owned by the Deceased. Upon the Deceased’s death, one of the children, Krystyna, informed her siblings that in July 2006, their parents executed codicils to their wills which provided that Krystyna was to inherit two of the five properties. The siblings could not agree on whether the codicils were valid or not and therefore, did not apply for probate.

				After many years, one of the siblings, Helen, brought an application seeking a determination as to whether the codicils were valid. Krystyna opposed the application and brought a summary judgment motion to dismiss the application on the grounds that it was statute barred under the Limitations Act. Helen brought a cross-motion for summary judgment on her application.

				In ruling on Krystyna’s motion for summary judgment, the court found that Helen’s application was not statute barred since it sought declaratory relief. When an application seeks declaratory relief, section 16 of the Limitations Act applies and there is no limitation period. Specifically, the court ruled that Helen’s application did not ask the court to determine the beneficiaries of the properties in question, but instead, was merely asking whether or not the codicils were valid. The court further commented that Helen was entitled to seek declaratory relief because she sought to establish the validity of the will and codicils so as to define the rights of the parties in order to avoid future disputes. The court ultimately ruled that the codicils were invalid since there was no evidence that the codicils were executed in compliance with the requisite formalities required under the Succession Law Reform Act.

				Piekut exemplifies what courts will allow as declaratory relief. In this case, the applicant was not seeking a judicial remedy from the court nor was she asking the court to order anyone to do, or refrain from 

			

		

	
		
			[image: ]
		

		
			
				Will Challenges From Start To FinishCHAPtER 6: Limitation Periods in Wll Challenges • Page 63

			

		

		
			
				[image: ]
			

		
		
			
				doing anything. Instead, she was asking the court to declare whether the codicils supposedly left by the Deceased were valid. Therefore, if a party is not seeking a judicial remedy or an order against another party, then their claim may fall under the s. 16 exemption under the Limitations Act, which provides that no limitation period applies to proceedings seeking declaratory relief.

				Consequences from Declaratory Relief

				Upon analyzing the case law above and differentiating between consequential relief and declaratory relief, one question tends to arise: aren’t there consequences that arise from declaratory relief? One would have to answer that question with a simple, yes. For instance, in Piekut, even though the court agreed that the applicant sought declaratory relief, there are still consequences flowing from the declaration. In that case, Krystyna was no longer entitled to two of the five properties. That is a consequence, albeit a negative one. The other siblings’ share of the estate also increased in value. That is a positive consequence. So then, if there are serious consequences to the parties from the declaratory relief you are seeking, isn’t the relief consequential?

				Luckily, the answer to that question is no. Courts do not consider the consequences that flow from declaratory relief to be consequential. Partly, it is because the ruling of the court does not force anything on anyone. As stated in Zamir & Woolf: The Declaratory Judgment, 3rd ed.10:

				“a [declaratory] judgment ‘is a formal statement by a court pronouncing upon the existence or non-existence of a legal state of affairs.’ It is restricted to a pronunciation on the parties’ rights.”

				Additionally, Justice Corthorn, in McMurtry v. McMurtry11, stated:

				It would be open to the executors and trustees to take the steps necessary, in the context of the administration of the estate, to facilitate a transfer, unconditionally, of the Shares from the Estate to Mrs. McMurtry. … An order of the Court requiring the executors and trustees of the Estate to fulfill their obligations would not be required as a consequence of the declaration requested being made. … The legal consequences which naturally flow from a declaration which pronounces on a legal position do not constitute “consequential relief.” [Emphasis added.]12

				The court’s ruling in McMurtry demonstrates that while there will be consequences for the parties involved in the proceeding, those consequences do not necessarily rise to the level of “consequential relief.”
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				Conclusion

				As long as you are not asking the court to award damages, order someone to act or refrain from acting or asking for judicial remedies, it is likely that your claim can be framed as declaratory and thus, the Limitations Act would not apply. However, there are many nuances that must be considered before making that determination. As such, it is essential to remember that the limitation period of 2 years for a will challenge may begin to run at the date of the deceased’s death. If you think you will need to go to court to protect your rights, it is imperative that you act quickly so that your rights are protected and limitation period issues do not arise.
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				AUTHORS

			

		

		
			
				Chapter 7: The Role of the Drafting Lawyer in a Will Challenge

				Lawyers who draft wills sometimes find themselves in the middle of a will challenge, or a related negligence claim. The purpose of this paper is to provide some direction on how to avoid certain pitfalls and to provide some guidance regarding responding to litigious situations as they arise.

				The Drafting Lawyer’s Duty Of Care To Assess Testamentary Capacity

				In providing advice to drafting lawyers, LAWPRO has this advice about avoiding negligence claims1:

				“….. It is your responsibility, as the lawyer preparing the will, to ensure that the testator has the requisite testamentary capacity…..”

				LAWPRO has concluded that lawyers have a duty to ensure that the testator has the requisite testamentary capacity likely based upon some of the seminal cases discussed below.

				In Murphy,2 the court described the nature of the drafting lawyer’s duty as follows:

				A solicitor is usually called in to prepare a will because he is a skilled professional man. He has duties to perform which vary with the situation and condition of the testator. In the case of a person greatly enfeebled by old age or with faculties impaired by disease, and particularly in the case of one labouring under both disabilities, the solicitor does not discharge his duty by simply taking down and giving legal expression to the words of the client, without being satisfied by all available means that testable capacity exists and is being freely and intelligently exercised in the disposition of the property. The solicitor is brought in for the very purpose of ascertaining the mind and will of the testator touching his worldly substance and his comprehension of its extent and character and of those who may be considered proper and natural objects of his bounty.
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				Faced with this obligation, in Hall v. Bennett Estate3 the Court of Appeal for Ontario explained that where the lawyer believed he did not have sufficient instructions to prepare a will and that his client lacked testamentary capacity to do so:

				It is my view that the evidence in support of Frederick’s opinion that he did not have sufficient instructions to prepare a will and that Bennett lacked testamentary capacity was overwhelming. Indeed, in the circumstances, it is my view that his duty was to decline the retainer. [emphasis added]

				Accepting the Court of Appeal’s conclusion that lawyers have a duty to turn down a retainer when there is overwhelming evidence that the testator lacks capacity, questions then arise about what the obligations of a lawyer are when the evidence is less than “overwhelming”.

				The courts have been somewhat inconsistent in this regard, perhaps best exemplified by Justice Cullity’s own comments in Banton v. Banton 4 versus Scott5.

				In the first case, Justice Cullity articulated the drafting lawyer’s obligation to be that “..... Counsel must take instructions from the client and must not, in my view, act if satisfied that capacity to give instructions is lacking. ...” [emphasis added]

				In contrast in Scott,6 he stated as follows:

				The obligations of solicitors when taking instructions for wills have been repeatedly emphasized in cases of this nature. At the very least, the solicitor must make a serious attempt to determine whether the testator or testatrix has capacity and, if there is any possible doubt - or other reason to suspect that the will may be challenged - a memorandum, or note, of the solicitor’s observations and conclusions should be retained in the file……. Some of the authorities go further and state that the solicitor should not allow a will to be executed unless, after diligent questioning, testing or probing he or she is satisfied that the testator has testamentary capacity. This, I think, may be a counsel of perfection and impose too heavy a responsibility. In my experience, careful solicitors who are in doubt on the question of capacity, will not play God - or even judge - and will supervise the execution of the will while taking, and retaining, comprehensive notes of their observations on the question.7 [emphasis added]

				Based upon the foregoing, it appears that if the drafting solicitor finds the evidence of incapacity overwhelming there is a duty to turn down the retainer entirely. If there is some doubt as to the capacity of the testator, while the lawyer may not face liability for taking on the retainer, he/she should make copious notes8 and should outline the reasons for his/her doubts.9
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				When And How Should A Drafting Lawyer Satisfy Themselves Regarding A Client’s Testamentary Capacity?

				Given the real possibility that a drafting lawyer may be held liable to a third party beneficiary, there are generally some practical steps a lawyer should take to reduce their potential exposure to liability. The first step is to appreciate the context of the situation. As one learned author10 put it,

				Where “suspicious circumstances” are present, the lawyer’s duties to investigate capacity are heightened. Suspicious circumstances are any circumstances surrounding the execution or preparation of a will that individually or cumulatively raise doubts about the testator’s capacity to make a will or his or her knowledge and approval of the will’s contents. In the face of suspicious circumstances, a lawyer is required to make searching inquiries into his or her client’s capacity. Suspicious circumstances are innumerable in form and cannot be comprehensively listed. However, some common examples of suspicious circumstances include:

				an elderly testator, especially one not known to the drafting lawyer;

				a testator who has suffered significant ill health (particularly if the condition affects the mental abilities of the testator);

				the involvement of a beneficiary in the preparation of the will;

				If these circumstances are present, the most prudent option for a drafting lawyer to take would be to obtain an expert opinion on capacity. While the capacity to make a will is ultimately a legal test, obtaining an opinion from a capacity assessor or other qualified medical practitioner is a prudent option to demonstrate that you have met the standard of care in considering testamentary capacity.

				The second step is to, as noted above, maintain detailed notes to substantiate your findings regarding testamentary capacity. Compelling note taking, may greatly assist the estate in opposing a will challenge. And obviously, if a will challenge is ultimatelynot successful, that greatly reduces the likelihood that the drafting lawyer will be vulnerable to claims of negligence.

				Conversely, a lack of evidence of capacity to put before the court can cause a will to be invalidated on the grounds of incapacity, even though the testator may in fact have been competent. Accordingly, if a lawyer has not recorded his or her observations so that they can be offered as evidence in a will challenge, there is a possibility the lawyer could be found negligent and liable to compensate the intended beneficiaries of the invalidated will for lost entitlements and legal costs.

				In order to create detailed notes however, a drafting lawyer must ask the necess ary questions to be able to record detailed responses. LAWPRO has this advice to the drafting solicitor about how a lawyer can protect him/herself from negligence claims:11
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				The solicitor should ask the testator open-ended questions to determine testamentary capacity. As well, inquiries should be made about any medical conditions to assess if there is any mental or physical impairment. If you are concerned about capacity, consider obtaining an expert opinion from an assessor or, at a minimum, speak to the family doctor and obtain a medical report. Along with preparing the will, prepare a memo on your observations of the physical and mental state of the testator. As part of your initial will interview, obtain a list of assets and liabilities of the testator. You should also, where possible, verify ownership and registration of assets as well as any designated beneficiary of those assets. Special attention should be paid to life insurance, pension plans, RRSP and RRIFs. Finally, the solicitor should inquire and confirm marital status of the testator and any obligations to dependents. If possible, the lawyer should obtain and review a copy of any separation agreement or marriage contract which may give rise to those obligations.

				Please see the Appendix A at the end of the paper for a sample of the types of questions that the drafting solicitor might pose to assess the capacity of the testator.

				The Drafting Lawyer’s Duty To Assess The Presence Of Undue Influence

				It is beyond the scope of this paper to do an extensive review of the law of undue influence. Please see this footnote for a list of recommended texts in this regard.12 For the purposes of this paper let’s work from the following definition:

				In the case of wills, it is testamentary undue influence, amounting to outright and overpowering coercion of the testator, which must be considered. The party attacking the will bears the onus of proving undue influence on a balance of probabilities: Vout v. Hay, 1995 CanLII 105 (SCC), [1995] 2 S.C.R. 876, at p. 887; see also Neuberger v. York, 2016 ONCA 191 (CanLII), 129 O.R. (3d) 721, at paras. 77-78. (emphasis added): Seguin v. Pearson, 2018 ONCA 355.“… while persuasion is permitted without legal consequence, persuasion of a testator is not permitted when mounted on a foundation of untruths induced by a proponent of a Will”: Patterson Estate (Re), 2017 NSSC 221, 2017 CarswellNS 641 (N.S. Prob. Ct.).13

				As noted above, the case law suggests that a drafting lawyer when he/she takes on a retainer, to do their due diligence to determine both if the testator had testamentary capacity or was being subjected to undue influence. The question is, how exactly does a lawyer determine whether a potential client is being subject to undue influence?

				In a very useful article by Stanley Rule14 the author offered the following advice:
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				… conduct a thorough interview of your client, without the presence of family members or others who may anticipate to benefit from your client. This advice applies whether your client is contemplating making a will, settling a trust, or making a large gift during her lifetime. There is no substitute for a thorough interview. You may, of course, recommend that your client be assessed by a psychiatrist, a psychologist, or other healthcare professional. But such a referral should be in addition to conducting your own interview. Ultimately, in cases of doubt, the onus will be on you to decide whether to go ahead with the will or other document or transaction. You cannot delegate this. Ultimately, if the document or transaction is challenged, you may have to tell the court what questions you asked, how your client responded, and what advice you gave your client. You cannot delegate this either.

				It might be a useful exercise for the drafting solicitor to create his/her own checklist. When creating this checklist the drafting solicitor should be asking open questions to determine the vulnerability of the testator because the greater the vulnerability, the lower the threshold is for proving that the influence exerted was coercive.15

				Lawyer’s Liability To Third Party Beneficiaries For Drafting A Will When The Testator Is Unduly Influenced Or Does Not Possess Testamentary Capacity

				While a full exploration of this issue is beyond the scope of this paper, it is trite (but true) to say that lawyers owe a duty of care to their client, the testator. There is greater ambiguity when it comes to a drafting lawyers’ obligations to third party beneficiaries.

				There is an argument in the case law that the drafting lawyer owes a duty of care only to the testator in respect to breaching the duty to properly check for testamentary capacity or undue influence. Generally, this view suggests that it is only in very limited circumstances that a lawyer will owe a duty to a third party beneficiary in preparing a will i.e. when it is clear and obvious that the testator is on the precipice of death and failure to do a will in a timely fashion will result in the intended beneficiary missing out. Otherwise, some case law argues, if a broader duty existed it would put the drafting lawyer in conflict in weighing the interests of the testator as opposed to the third party beneficiary.16

				The alternate point of view was set out in Vincent v. Blake, Cassels & Graydon LLP.17 In the case, the drafting law firm sought summary judgment based on the proposition that only the testator can sue - not a third party beneficiary. The judge found for the third party beneficiary. In that case the judge explained that the cases relied upon by the law firm dealt with beneficiaries under a prior will where the testator’s instructions and interests were not aligned with the disappointed beneficiaries. In this case, if the testator did not have capacity, then the new will did not reflect their genuine intentions and is open to challenge by the third party beneficiaries because the genuine intention of the testator and third party beneficiary were, arguably, aligned or identical.18
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				Lawyer As Witness

				The drafting lawyer is key to any will challenge. If testamentary capacity or the presence of undue influence is an issue in the will challenge there is no doubt that the lawyer will be called upon to give evidence. His/her opinion on these issues and the notes in his/her file is important because of the contemporaneous nature of the observations recorded in the lawyer’s notes. The testator has a right to expect confidentiality and accordingly solicitor-client privilege attaches to his evidence. It behooves the drafting lawyer to remember this obligation and accordingly the file should not be produced unless the executor directs that the evidence be provided and/or the court so orders. Archie Rabinowitz in fact suggests that lawyers take one further step when a request is made by an executor for provision of his/her file for a Deceased. He suggests:

				As a measure of prudent practice, I recommend that whenever a named executor requests production of an estate planning file from a lawyer, the lawyer should request a statement in writing from the named executor confirming that the executor is unaware of any challenge to the will. Where the executor cannot provide such assurance, the lawyer should not produce the file until ordered to do so by the court.

				Similarly, when presented with a court order, the lawyer should carefully review it. Where there is any doubt in the language of the order, it would be prudent to retain counsel and bring a motion for clarification of the terms of the production order.19

				In our view, when a drafting solicitor gets a request for his/her file, the first call he should make is to LAWPRO. Typically LAWPRO will retain counsel to advise you on the issue of privilege, the proper response to a request for your file, and will often seek, as part of any order giving directions seeking to examine you as a witness, that you can charge for your time for giving such evidence. LAWPRO counsel can also assist you in respect of how to prepare for and conduct yourself as a witness at discovery and/or trial.

				Being prepared for an examination may assist in discouraging a party from adding a drafting lawyer to a will challenge on the basis of he/she was negligent for the improper witnessing of a Will, failure to complete the Will in a timely manner, drafting errors, and/or failing to ascertain and maintain evidence of capacity or undue influence.

				Can A Drafting Solicitor Represent An Executor In Litigation?

				In the context of a will challenge the drafting solicitor is sometimes the first person the executor looks to respond to the challenge. Some lawyers may be tempted to take on the file. It’s a mistake. As indicated above, the lawyer will almost certainly be a witness. Acting on behalf of the executor in litigation with the beneficiaries contravenes the witness advocate rule and is a breach of the solicitor’s 
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				duty of good faith to the court. In all likelihood it will result in a motion by the will challenger to have the drafting solicitor removed as litigation counsel. It is also possible that costs could be awarded against the lawyer personally for not recognizing the obvious.

				Section 5.2 of the Rules of Professional Conduct states:

				5.2-1 A lawyer who appears as advocate shall not testify or submit their own affidavit evidence before the tribunal unless (a) permitted to do so by law, the tribunal, the rules of court or the rules of procedure of the tribunal, or (b) the matter is purely formal or uncontroverted.

				Justice Gillese20 explained the motivation behind this rule:

				When counsel appears as a witness on a contentious matter it causes two problems. First it may result in a conflict of interest between counsel and his client. That conflict may be waived by the client as indeed was done in this case. The second problem relates to the administration of justice. The dual role served to create a conflict between counsel’s obligations of objectivity and detachment which are owed to the court and his obligation to his client to present evidence in as favourable a light as possible. This is a conflict that cannot be waived by the client as the conflict is between counsel and the court justice system. Counsel are independent officers of the court. The trial judge must be able to rely on plaintiff’s counsel for a high degree of objectivity. The overriding value in these circumstances is concern for the proper administration of justice. A distinction must be drawn between the role of counsel as an independent officer of the court and the role of a witness whose objectivity and credibility are subject to challenge.

				Conclusion

				If there is a will challenge the drafting solicitor will find him/herself in the middle of the fight. It will almost certainly be as a witness and it might very well be as a defendant. The lawyer is well advised to familiarize him/herself with the issues of capacity and undue influence and conduct him/herself from the getgo as if this will is being challenged.

				In our view a drafting solicitor best protects him/herself by remembering that he/she has no duty to take on every file. As a matter of fact if there is certainty about the testator’s incapacity it is arguable that there exists a duty not to take on a file. That means asking the proper questions of the testator to ensure that testamentary capacity exists and undue influence does not exist. If there is any doubt, take copious notes. Lots of them. The notes taken should list the questions asked, who was present at the meeting, the time of day, where it took place, and the impression of the drafting lawyer as to testamentary capacity and undue influence. Have a checklist available to assist you. Finally, If and when someone requests your file or seeks to have you testify your first call should be to LAWPRO.
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				Appendix A

				Sample questions the drafting lawyer should consider asking the testator to establish capacity. What follows is not meant to be exhaustive. They represent the authors’ approach to the task.

				In our view, If your client knows the particulars about his family, close friends, and the approximate value of his/her assets this goes a long way to demonstrating testamentary capacity. Be careful to ensure that you probe the reasons for any disinheritance as a way of testing the possibility of a delusion21.

				For me to help you with your estate planning it is useful for me to get to know you and your family as well as your assets, I presume you are ok with that correct?

				Just some background questions:

				What is your full name?

				How old are you?

				Have you been diagnosed with any medical condition?

				Have you been hospitalized recently? If yes, why were you in the hospital?

				Have you seen any doctor other than your family doctor? If yes why?

				Let’s first talk about your family.

				Do you live with anyone?

				What are the names of the people you live with and how are they related to you?

				Are you married?

				If the answer is yes, ask questions relating to when the marriage took place, where the testator and their spouse reside,

				Can you provide me with a family tree?

				For each person who is part of your family please let me know

				Their names

				Where they reside

				What kind of work do they each do?

				Date of birth

				Date of death if applicable

				How they are related to you.

				Do you own your own home?22 If the answer yes then ask questions like:

				What is the address of your home?

				When did you buy it?

				How much did you pay for the home?

				What is its fair market value today?

				Do you have a mortgage?
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				What is the nature of the ownership?

				Do you own it in joint tenancy?

				Do you own it as tenants in common?

				If you own it with another person what percentage of interest do you own and what percentage of interest is owned by others?

				Do you own any other real estate? If the answer is yes then pose the same types of questions above?

				Do you own any cars, boats, or other vehicles?

				Do you remember when you bought it?

				Do you recall how much you paid?

				If you insured these items do you know what value was provided to the insurer for replacement value?

				Do you own any jewelry, art, electronics, tools, sports & hobby equipment?

				Do you remember when you bought it?

				Do you recall how much you paid?

				If you insured these items do you know what value was provided to the insurer for replacement value?

				BANK ACCOUNTS, SAVINGS, SECURITIES AND PENSIONS

				I am going to list a whole bunch of these sorts of assets. Give me your best estimate of the market value and the name and address of the institution where it is located.

				cash, accounts in financial institutions,

				pensions,

				registered retirement or other savings plans,

				Who’s the beneficiary of your registered plans?

				TFSA;

				Who’s the beneficiary of your registered plans?

				Life Insurance

				Who’s the beneficiary of your life insurance plans?

				bank accounts

				bonds,

				warrants,

				options,

				notes

				public securities
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				Do you own your own business?

				What kind of business is it?

				Do you have an idea what the value is of your family business?

				Why do you think it’s worth that much

				On what basis do you think it’s worth that much?

				Do you have a financial statement for the business?

				What assets does the business have?

				Who do you want to appoint as executor? If they cannot or choose not to serve, who do you want to be the executor instead? Why did you choose this person or persons to be executors?

				Any specific bequests?

				Who do you want to have the residue?

				Please show me your current will.

				What changes do you want to make?

				The lawyer should review the will and then note:

				This old will has X as executor. Do you want to change that? If so why?

				Your old will has this bequest. Do you want to change that? If so why?

				Your previous will names A,B and C as residual beneficiaries. Do you want to change that? If so, why?

				*We recognize that for the questions we suggest posing and steps we recommend to probe and verify makes it difficult for the drafting solicitor who only prepares “simple wills” and charges minimal fees. Solicitors have to ask themselves if the business risk for taking shortcuts is worth the risk. In our view, it is not.
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				1.	See LAWPRO’s Landmines for lawyers when drafting wills Communication Inadequate investigation

				2.	Murphy v. Lamphier, 1914 CarswellOnt 598, [1914] O.J. No. 32, 31 O.L.R. 287, 6 O.W.N. 238 at , at pp. 318-319:
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				7.	Another case that followed this logic was Johnston Estate v. Johnston, 2017 BCCA 59,

				8.	See paragraph 26 of Hall v. Bennett Estate where the Court of Appeal cites, with approval, an article written by M.M. Litman & G.B. Robertson G.B. on “Solicitor’s Liability for Failure to Substantiate Testamentary Capacity” (1984), 62 Can. Bar Rev. 457. One of the factors identified is the drafting solicitor’s failure to “...to properly record or maintain notes,” The obligation to taking and retaining comprehensive notes was underscored in paragraph 70 of Cullity J.’s decision in Scott v. Cousins, 2001 CarswellOnt 50, [2001] O.J. No. 19, [2001] O.T.C. 9, 102 A.C.W.S. (3d) 457, 37 E.T.R. (2d) 113

				9.	Scott v. Cousins, (2001), E. T. R. (2d) 113 (S.C,J.) at para. 70.

				10.	See pages 3-4 of Archie Rabinowitz’s paper, The Lawyer as Witness

				11.	See LAWPRO’s Landmines for lawyers when drafting wills Communication Inadequate investigation

				12.	Articles on Undue Influence:

				John E.S. Poyser Capacity and Undue Influence, Second Edition

				Widdifield on Executors and Trustees, 6th Edition Appendix 17H, Widdifield on Executors and Trustees, 6th Edition, Carmen S. Thériault, Ian Hull*, Chapter 17. Dependants’ Relief Claims and Spousal Property on Death, Appendices;

				Estate Litigation, 2nd Edition SCHNURR-LIT § 2:5 Challenging the Validity of Wills Brian A. Schnurr;

				13.	Widdifield on Executors and Trustees, 6th Edition Appendices WP § WP:433

				14.	Screening for Capacity and Undue Influence prepared by Stanley Rule, Sabey Rule LLP, Kelowna, BC, for the Continuing Legal Education Society of British Columbia, November 2017.

				15.	A useful precedent was created by Kim Whaley called the UNDUE INFLUENCE CHECKLIST

				16.	For a fuller analysis of this argument please refer to paragraphs 32-42 of Vincent v. Blake, Cassels & Graydon LLP, 2013 ONSC 980.

				17.	Vincent v. Blake, Cassels & Graydon LLP, 2013 ONSC 980

				18.	For a fuller analysis of this argument please refer to paragraphs 45-48 of Vincent v. Blake, Cassels & Graydon LLP, 2013 ONSC 980.

				19.	See page 9 of Archie Rabinowitz’s paper, The Lawyer as Witness

				20.	See Justice Gillese in Urquhart v. Allen Estate [1999 CarswellOnt 4126 (Ont. S.C.J.)] and paragraph 9 in Teltscher v. PTC Accounting & Finance 2006 CarswellOnt 5131, [2006] O.J. No. 3415. This decision was recently used by the court to remove a solicitor of record in paragraph 87 of Edgeworth v. Shapira et al, 2019 CarswellOnt 17204, 2019 ONSC 5792, 311 A.C.W.S. (3d) 666, 61 C.C.L.T. (4th) 322, 98 C.C.L.I. (5th) 254. This case was affirmed at the Ontario Court of Appeal.

				21.	Delusions are one reason to set aside a will. When a testator wants to disinherit someone that would ordinarily expect an inheritance the drafting lawyers notes will become very important to establish the reasoning behind such an inheritance. So the “WHY” is very important. Suffice to say that the test for delusions is two pronged. Firstly for a testamentary document to be set aside there must be a delusion. For it to be a delusion the belief held must be one that no one could reasonably believe. Secondly, mental disease is not enough. For the will to be set aside the decision by the testator to disinherit a person must be rooted in the delusion. For more information about delusion see Insane Delusions – Has The Test Been Expanded? and Capacity in the Estate Context

				22.	Remember you have a duty to probe and verify. Whenever your client has real estate it’s a good idea to do a title search. It’s important to see if the testator correctly remembers who owns the property and whether it’s held in joint tenancy or tenancy in common.

			

		

	
		
			[image: ]
		

		
			
				Will Challenges From Start To FinishCHAPtER 8: Originating Process - Actions Versus Applications • Page 78

			

		

		
			
				[image: ]
			

		
		
			[image: ]
		

		
			[image: ]
		

		
			[image: ]
		

		
			
				AUTHORS

			

		

		
			
				Chapter 8: Originating Process - Applications Versus Actions

				What’s The Difference Between an Action and an Application?

				In Ontario, Court proceedings are governed by the Rules of Civil Procedure, which are enacted under the Courts of Justice Act, R.S.O. 1990, c. C.43. The Court proceedings are either an Action or an Application. Both proceedings are adjudicated and, eventually, subject to judicial disposition. The process of each, however, is different. For instance, an Action is adjudicated by a Trial with witnesses testifying and providing oral evidence. An Application, however, is “summarily” adjudicated by a Judge at a “paper” Trial with no live testimony, but Affidavit evidence.

				The Action

				Rule 14.02 of the Rules of Civil Procedure states that “[e]very proceeding in the court shall be by action, except where a statute or these rules provide otherwise.”

				As the default proceeding, an Action is commenced by a Statement of Claim (Form 14A). It may be prosecuted under the ordinary or the simplified procedure (i.e., monetary jurisdiction of up to $200,000.00, Civil claims: simplified procedure).

				In an Action, the common steps include the following:

				Issue Statement of Claim.

				Serve Statement of Claim.

				Serve Statement of Defence.

				Serve Affidavits of Documents.

				Discovery Plan (Rule 29.1).

				Conduct Examinations for Discovery.

				Attend Mediation. Under Rule 75.1.02(1), the Mediation is mandatory in Toronto, Ottawa and Windsor, Ontario.

				Set Action down for Trial.

				Attend the Pre-Trial Conference.

				Attend the Trial of the Action. 
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				The Application

				The Application is commenced by a Notice of Application (Forms 14E, 14E.1, 68A or 73A) or Application for Certificate (Form 74A or 74J).

				Parenthetically, as of January 1, 2022, there are changes to Rule 74 attempting to streamline the probate process and align the Forms with the Succession Law Reform Act, R.S.O. 1990, c. S.26, including sections 15(a), 16, 17 and 43.1.

				As noted above, the Application is the exception to the rule in Court proceedings. Other than where specifically required, an Application may be commenced “... where it is unlikely that there will be any material facts in dispute requiring a trial.” (Rule 14.05(3)(4) of the Rules of Civil Procedure) This “catch-all” Rule, however, is subject to judicial scrutiny. In Dubblestyne et al v. Town of Oakville, 2021 ONSC 2678, Justice Harris found that “[t]he facts are not only disputed, they are vague and unclear.” As such, His Honour declined to give directions.

				In an Application, the common steps include the following:

				Issue Notice of Application.

				Serve Application Record, including Notice of application and supporting Affidavit.

				Serve Notice of Appearance.

				A motion for for Directions is brought to seek an order including a timetable for next steps and any ancillary orders such as production of records from third parties

				Serve Responding Record.

				Serve, if necessary, Cross-Application.

				Cross-Examinations on the Affidavits of the Applicants and Respondents.

				Attend Mediation. Under Rule 75.1.02(1), the Mediation is mandatory in Toronto, Ottawa and Windsor, Ontario.

				Serve Notice of expert reports.

				Pre-trial hearing.

				Hearing of the Application.

				Rules 14, 74 and 75 of the Rules of Civil Procedure

				In the context of Estates litigation and, more specifically, Will Challenges, Rules 14, 74 and 75 of the Rules of Civil Procedure govern the Court proceedings. Rule 74 addresses non-contentious proceedings and “small” Estates (i.e., $150,000.00 or less). Rule 75 addresses contentious proceedings.

				 Rule 14.05(3)(a) to (d) states the following:

				A proceeding may be brought by application where these rules authorize the commencement of a proceeding by application or where the relief claimed is,
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				the opinion, advice or direction of the court on a question affecting the rights of a person in respect of the administration of the estate of a deceased person or the execution of a trust;

				an order directing executors, administrators or trustees to do or abstain from doing any particular act in respect of an estate or trust for which they are responsible;

				the removal or replacement of one or more executors, administrators or trustees, or the fixing of their compensation;

				the determination of rights that depend on the interpretation of a deed, will, contract or other instrument, or on the interpretation of a statute, order in council, regulation or municipal by-law or resolution;

				Due to the foregoing, most probate matters are commenced as Applications.

				Often as part of an Application in a Will Challenge, the parties rely on Rule 75.06(1), which states that “[a]ny person who appears to have a financial interest in an estate may apply for directions, or move for directions in another proceeding under this rule, as to the procedure for bringing any matter before the court.”

				Rule 75.06(3) empowers the Court to direct on the following:

				the issues to be decided;

				who are parties, who is plaintiff and defendant and who is submitting rights to the court;

				who shall be served with the order for directions, and the method and times of service;

				procedures for bringing the matter before the court in a summary fashion, where appropriate;

				that the plaintiff file and serve a statement of claim (Form 75.7);

				that an estate trustee be appointed during litigation, and file such security as the court directs; (f.1) Revoked: O. Reg. 193/15, s. 13 (1).

				such other procedures as are just. O. Reg. 484/94, s. 12; O. Reg. 290/99, s. 1; O. Reg. 193/15, s. 13 (1).

				 It is Not Either/Or

				The foregoing may be directed pursuant to an Application or Motion (i.e., within the context of an Action) for Directions. In other words, the Rules of Civil Procedure enable a party to bring either an Action or an Application to challenge a Will.

				It, however, is important to note that the election of commencing Court proceedings is not an either/or election. In other words, certain circumstances warrant the commencement of Court proceedings by way of both a Statement of Claim and a Notice of Application simultaneously. Such circumstances may include “derivative” or “ancillary” claims on behalf of or as against the Estate (e.g., Notice of Contestation of a Claim pursuant to Rule 75.08 and Form 75.13).
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				When it is Either/Or

				Outside of Will Challenges, in the context of estates litigation, there are statutory authorities to commencing proceedings by way of Application, including the following:

				The Estates Act, R.S.O. 1990, c. E.21 authorizes a party with an interest in the property of the deceased to bring an Application.

				Section 23 of the Family Law Act, R.S.O. 1990, c. F.3 authorizes a party to commence an Application for equalization of net family property against an Estate.

				Section 58 of the Succession Law Reform Act authorizes a party to commence an Application for support.

				In addition, the Rules of Civil Procedure authorize the commitment of proceedings by way of Application, including the following:

				Rule 74 authorizes a party to apply for a Certificate of Appointment of Estate Trustee.

				Rule 74 authorizes an Estate Trustee to apply to pass her accounts.

				Action or Application?

				In determining whether to commence an Action or an Application, the Plaintiff or Applicant ought to consider the following:

				The complexity of the facts;

				The number of facts in dispute;

				Whether there are major credibility issues;

				Whether there are allegations of bad faith.

				See Sekhon v. Aerocar Limousine Services Co-Operative Ltd., 2013 ONSC 542 , at para. 51.

				An Application is limited to a “summary” proceeding. In other words, the adjudication of the matter based on the paper record. It, therefore, is adjudicated by a Judge alone and not by a jury. It does not have the benefit of documentary discovery. Consequently, it, has been described as a quicker, more streamlined and less expensive proceeding than an Action. That said, the Application Judge retains his or her inherent jurisdiction to order that witnesses be examined in open court.

				In contrast, an Action is broader in its discovery process and scope of the trial. It, therefore, can be adjudicated by a Judge or jury (if the Courts of Justice Act permits). If relevant, a Motion for Summary Judgment is available within an Action. As such, an Action can address more procedural and sustainability issues in comparison with an Application.
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				The Differences

				To underscore the aforementioned differences between an Action and Application, kindly note the following:

				In an Action:

				A party may serve a Demand for Particulars (Rule 25.10).

				A party is obliged to disclosure all relevant documents in her possession, power or control unless privilege is claimed (Rule 30.02).

				At trial, parties and witnesses are examined orally. Hearsay evidence is not admissible. A party may read into evidence previously obtained Examination for Discovery evidence of an adverse party (Rule 31.11).

				In an Application:

				The Cross-Examination is framed by the Affidavit regardless of the Application.

				At the Hearing, limited hearsay may be permitted so long as it is not on a contentious issue and the Affiant references the source of the knowledge, information and belief (Rule 39.01(5)).

				In addition to the procedural differences, there are other practical differences. In an Action, the pleadings frame the claim. Among others, the Action affords opportunities to advance claims for damages, including punitive damages. In Walling v. Walling, 2012 ONSC 6580, Justice Pierce found that the Estate Trustee failed to pass accounts, distribute the proceeds and exhibited a “... pattern of non-compliance” with Court Orders. Despite the Plaintiffs claim for $50,000.00 for punitive damages, at paragraphs 34 to 40 of its decision, the Court awarded $100,000.00 for punitive damages due to the Estate Trustee’s defaults, misconduct and “... systemic failure of the defendant to comply with any of the court orders issued to secure the defendant’s compliance with the terms of the will and his wanton failure to pay costs as ordered. He embarked on a course of conduct that increased the cost to the plaintiffs of attempting to secure their rights, and delayed any redress.”

				Of course there are similarities as well. In both, a solicitor may be required to disclose the Will of a deceased pursuant to a “Wills exception” (Hope v. Martin, 2011 ONSC 5447, paras 22-23).

				How do I convert an application to an action?

				There are several mechanisms for converting an application into an action under the Rules of Civil Procedure. One is Rule 38.10(1), which provides as follows:

				Disposition of Application

				38.10 (1) On the hearing of an application the presiding judge may,

				(a) grant the relief sought or dismiss or adjourn the application, in whole or in part and 
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				with or without terms; or

				(b) order that the whole application or any issue proceed to trial and give such directions as are just. R.R.O. 1990, Reg. 194, r. 38.10 (1).

				(2) Where a trial of the whole application is directed, the proceeding shall thereafter be treated as an action, subject to the directions in the order directing the trial. R.R.O. 1990, Reg. 194, r. 38.10 (2).

				(3) Where a trial of an issue in the application is directed, the order directing the trial may provide that the proceeding be treated as an action in respect of the issue to be tried, subject to any directions in the order, and shall provide that the application be adjourned to be disposed of by the trial judge. R.R.O. 1990, Reg. 194, r. 38.10 (3).

				While the rule refers to the hearing of the application, a motions judge has jurisdiction to make the order as well: Bodkin v. Doe, 2021 ONSC 1852 (CanLII); Keewatin et al. v. Ontario et al., 2003 CanLII 43991 (ON SCDC), [2003] O.J. No. 2937 (Ont. Div. Ct.) at para. 53-58.

				In Halar v. Bacic, 2019 ONSC 5887, Justice Fragomeni finds that the Application “... should be converted to an action. There are serious issues in dispute relating to capacity, especially on the limited medical information provided for this hearing.” His Honour further finds that three are “... serious allegations of misconduct and neglect against each other. A trial is required to determine what findings are made with respect to those allegations.”

				In Sekhon v. Aerocar Limousine Services Co-Operative Ltd., 2013 ONSC 542 (CanLII), Justice Perell finds the following:

				… in determining whether to convert an application into a trial of an issue, the court should consider whether if the proceeding had already been commenced as an action and a party had brought a motion for a summary judgment would the court be satisfied that there is no genuine issue requiring a trial: A.M. Machining Inc. v. Silverstone Marble & Granite Inc., 2010 ONSC 71 (S.C.J.) at paras. 4-14. In other words, it makes little sense to convert an application, which is essentially a motion procedure, into an action procedure that could be determined by a motion for a summary judgment.

				Similarly, a judge hearing a motion within a proceeding may order a trial of an issue, with such directions as are just: Rule 37.13(2)(b).

				However, the more commonly used mechanism in the estates litigation context is Rule 75.06(3), which sets out the powers of the court on an application or motion for directions:

				75.06(3) On an application or motion for directions, the court may direct,

				a) the issues to be decided;
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				b) who are parties, who is plaintiff and defendant and who is submitting rights to the court;

				c) who shall be served with the order for directions, and the method and times of service;

				d) procedures for bringing the matter before the court in a summary fashion, where appropriate;

				e) that the plaintiff file and serve a statement of claim (Form 75.7);

				f) that an estate trustee be appointed during litigation, and file such security as the court directs;

				g) such other procedures as are just. O. Reg. 484/94, s. 12; O. Reg. 290/99, s. 1; O. Reg. 193/15, s. 13 (1).

				Notice that, where there is an order for a statement of claim pursuant to an order giving directions (Form 75.7), Rule 75.07 applies:

				75.07(1) Where a statement of claim is delivered as directed under subrule 75.06 (3), each defendant served may serve on each party and file with proof of service,

				a) a statement of defence or a statement of defence and counterclaim; or

				b) a statement of submission of rights to the court (Form 75.10). O. Reg. 484/94, s. 12.

				Plaintiff: Reply or Reply and Defence to Counterclaim

				(2) A plaintiff may deliver a reply or a reply and defence to counterclaim.

				O. Reg.

				484/94, s. 12.

				(3) Revoked: O. Reg. 740/94, s. 5.

				Can a will challenge be heard as an application?

				Yes, a will challenge can be heard as an application on a written record. This happened recently in Di Nunzio v. Di Nunzio, 2021 ONSC 6689, where counsel agreed upon a timetable at a case conference that provided for cross-examinations, answers to undertakings, mediation, failing which, delivery of factums and concluding in a full-day hearing on a written record.

				However, Di Nunzio might be a rarity. In most will challenges, counsel will not agree to a hearing on a written record, and the court will not order a hearing on a written record where only one party favours that approach.

				We know from the case law on summary judgments in will challenges that most judges are not eager to hear will challenges without viva voce evidence. Consider Koster v. Koster, 2018 ONSC 2321, where the court refused to grant summary judgment in a will challenge for the following reason:
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				[80] In this case, the evidence of the objectors is both material and conflicting with the evidence provided by the respondent including that of her witnesses. In my view, it is not appropriate to grant summary judgment on the face of this conflicting written evidence. Trotter, above. In order for me to make the required findings of fact, it is necessary to conduct the required assessments of the credibility and reliability of all of the named witnesses and parties. In that regard, it is necessary to hear the oral evidence of the parties and the witnesses with the benefit of their evidence after cross-examinations.

				 In light of this case law, it might be difficult to persuade a judge to timetable an application hearing in a will challenge where there is conflicting evidence. (Anecdotally, this writer has been told that the Estates List will not hear a will challenge on a written record where undue influence has been pleaded, regardless of what counsel have in mind.)

				When will a court convert an application into an action?

				The case law on this issue is relatively straightforward. In Przysuski v. City Optical Holdings Inc., 2013 ONSC 5709, Mr. Justice Firestone summarized the approach to be taken by the Court in deciding whether to convert:

				[6] Where the legislature has stipulated that a proceeding may be brought by application, there is a prima facie right to proceed by application and the matter should not be converted into an action without good reason: see Sekhon v. Aerocar Limousine Services Co-Operative Ltd., 2013 ONSC 542, at paras. 48-49; and College of Opticians (Ontario) v. John Doe, 2006 CanLII 42599 (Ont. S.C.), at paras. 18-21.

				[7] A good reason to convert an application into an action is when the judge who will hear the matter cannot make a proper determination of the issues on the application record: see [Collins v. Canada (Attorney General) (2005), 2005 CanLII 28533 (ON SC), 76 O.R. (3d) 228 (S.C.)], at para. 29.

				[8] When issues of credibility are involved the matter should proceed by way of action: see Gorden Glaves Holdings Ltd. v. Care Corp. of Canada (2000), 2000 CanLII 3913 (ON CA), 48 O.R. (3d) 737 (C.A.), at para. 30;

				and Cunningham v. Front of Yonge (Township) (2004), 73 O.R. (3d) 721 (C.A.), at para. 20.

				[9] A factual dispute simpliciter in itself is not sufficient to convert an application. The fact(s) in dispute must be material to the issues before the court: see Niagara Air Bus Inc. v. Camerman (1989), 1989 CanLII 4161 (ON SC), 69 O.R. (2d) 717 (H.C.), at pp. 725-26; and BPCO Inc. v. Imperial Oil Ltd. (1993), 17 C.P.C. (3d) 130 (Ont. C.J. (Gen. Div.)), at para. 13.

				[10] In determining whether to convert an application into an action, Collins sets out the following factors that are relevant at para. 5:
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				Whether material facts are in dispute;

				The presence of complex issues that require expert evidence and/or a weighing of the evidence;

				Whether there is a need for pleadings and discoveries; and

				The importance and impact of the application and of the relief sought.

				The approach in Przysuski has been applied in recent cases in Ontario: see Bodkin v. Doe, 2021 ONSC 1852 (CanLII) at paras. 15-21; Laflamme v. Meikle, 2023 ONSC 2264 at paras. 11-16.

				Two possible routes under Rule 75.06(3)

				Notice that Rule 75.06(3) provides for two possible routes to convert the application. There is Rule 75.06(3)(a), which lists the issues to be decided, and Rule 75.06(3)(e), which directs the plaintiff to file a statement of claim pursuant to order giving directions.

				In practice, parties at a scheduling appointment or case conference may agree upon an order giving directions listing the issues to be tried. One often sees the following format:

				THIS COURT ORDERS that the following issues are to be tried:

				(a) The applicant affirms and the respondent denies that the applicant is entitled to support and interim support pursuant to Part V of the Succession Law Reform Act, and a determination of the quantum thereof;

				(b) The applicant affirms and the respondent denies that the applicant is entitled to relief from the Estate for unjust enrichment, constructive or resulting trust, trust, and/or quantum meruit, such relief claimed to be equal to the value of the Property, and to be calculated either in the form of damages, or the transfer of the said Property from the Estate to the applicant; and

				(c) The applicant affirms and the respondent denies that the last will and testament of the Deceased dated June 1, 2018, is invalid and of no force or effect; etc.

				What this means, in practice, is that it is possible to “skip” the process of serving pleadings under Rule 75.07(1) when the issues to be tried can be sufficiently defined in the order giving directions.

				Which route is preferable?

				Reasonable counsel may disagree on this point.

				Proceeding with an order giving directions setting out the issues to be tried and no pleadings under Rule 75.07(1) is undoubtedly faster and less costly. If all the claims and defences can be contained in 
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				an order giving directions, there is no need to graft the civil litigation discovery procedure onto the underlying application.

				After all, once pleadings are exchanged, the parties to the action will require a Discovery Plan under Rule 29.1. The Discovery Plan might involve exchanging affidavits of documents, examinations for discovery, requests to admit, and so forth. This might involve a considerable duplication of work, especially if the affidavits in the underlying application contain all the material facts and evidence.

				Is there any real benefit in conducting examinations for discovery after receiving the Schedule “A” documents in an affidavit of documents? Or can you obtain all the necessary evidence via cross-examination on the affidavits? In some cases, pleadings under Rule 75.07(1) might be redundant.

				But, on the other hand, there is something to be said for the clarity of pleadings. If the respondent seeks to rely on a defence that ought to be specifically pleaded, such as laches or a limitation period, it may be preferable to have this spelled out in a statement of defence to form part of the Trial Record.
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				Chapter 9: The Discovery Process

				Introduction

				“Discovery” is a term widely used by lawyers and non-lawyers alike to describe the fact-finding stage of will challenge litigation. In its broadest sense, the “discovery” stage of litigation is the stage during which the parties can obtain and inspect all relevant documents, and ask questions of those persons who may have knowledge of the matters at issue. This stage presents an opportunity for the propounder and the challenger of a Will to obtain relevant evidence, elicit helpful admissions and discredit unfavourable allegations. It is the first real opportunity to test the strengths and weaknesses of the opposing case. 

				However, the specific fact-finding process to be followed will be determined by the manner in which the will challenge was commenced - by application or by action. This paper will discuss some of the important procedural and evidentiary differences between the two processes. Those differences are not trivial and should not be overlooked. In the words of the Honourable Justice Perell, “what is a proper question at an examination for discovery or later at the trial of the merits of the cause of action or defence may not be a proper question at a cross-examination of a deponent on an application or a motion.” Notwithstanding those differences, there is also a considerable degree of overlap, and this paper will address how to prepare for examinations for discovery and cross-examinations on affidavit. Some of the important evidentiary considerations relating to will challenge litigation will be covered. 

				Order giving directions 

				In will challenge litigation, whether commenced by way of statement of claim or notice of application, it is common and best practice to obtain an order giving directions pursuant to Rule 75.06 of the Rules of Civil Procedure. The language of Rule 75.06 (1) is permissive; i.e. “... may apply for directions, or move for directions in another proceeding…”. Notwithstanding the permissive language, an order giving directions is almost always necessary to ensure that the parties have the ability to obtain all of the relevant evidence. The order giving directions should address the following discovery-related steps:

				A timetable for the exchange of materials, examinations including the examination of non-parties such as the drafting lawyer(s) and a mediation;
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				Waivers of privilege permitting the production of the deceased’s legal, medical and financial productions;

				The production of the deceased’s medical and financial information;

				The production of the drafting lawyer’s file, as well as the production of previous testamentary documents related to the Deceased. Depending on the facts of the case, the entire will file for previous testamentary documents may be relevant and producible; and

				A statement of assets and liabilities of the estate.

				Will challenge litigation generally involves obtaining documents from several financial institutions, medical providers and law firms. It is not uncommon for 30+ requests to be made, and keeping track of the status of each request is important. At the outset, it is good practice to create a spreadsheet containing the names of persons and institutions to which requests for productions have been made, and to schedule periodic reminders to follow up on outstanding requests. 

				The OHIP summary is a fantastic repository of medical professionals who registered claims in respect of the Deceased under the Ontario Health Insurance Plan. Some medical professionals named on the summary will be attached to hospitals, where the request for medical records should properly be made. Where the medical professional is attached to a separate clinic, the request should be directed to that clinic.

				Obtaining financial documentation from banks can take between 30 and 60 days. Check to see if the bank has a dedicated estates department where the request can be sent. Otherwise, the request should be sent to the local branch where the Deceased held banking products. 

				Most banks and hospitals require a small initial payment (between $20 - $50) before they commence their review and gather the relevant records. Litigants often seek seven years’ worth of records, which is generally the maximum time period such records are held for. Once the financial institution or hospital’s review is complete, expect to receive a much larger invoice for their costs associated with gathering those documents. 

				The will-drafting lawyer should be on notice that a request for their deceased client’s file will be made. Depending on how the proceedings were commenced, the drafting lawyer will (or should) have been served with either a notice of application or a notice of motion, which sets out what files are requested and why those files are relevant. The will-drafting lawyer will typically contact LawPRO, who will then assign a lawyer to represent them. When communicating with the drafting lawyer, counsel should inquire whether the drafting lawyer has contacted LawPRO, and whether they have been assigned a lawyer. Once the drafting lawyer’s file is received, it should be carefully reviewed. Electronic documents, such as email communications between the drafting lawyer and the testator, as well as draft wills and powers of attorney can often be overlooked and inadvertently not produced. Obviously the notes of the drafting solicitor are of particular importance.
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				Preparing for examinations

				For most parties to a will challenge dispute, this will be the first time they have been examined for discovery or cross-examined. Their knowledge of the process may be limited to “depositions” they have seen on US crime dramas. The lawyer should discuss the issues listed below with their clients, as well as any witnesses, in advance of the examinations so that they know what to expect and are as comfortable as possible with the process.

				Manage expectations: The client should be advised that their role on the examination is to answer all proper questions put to them that are relevant to the issues in dispute. To do that, it is important for the client to listen carefully to the questions, speak up if they do not understand a question, cannot hear the question or if there is any other impediment to getting their full and informed response. It should be explained to the witness that the examination is not the forum for the client to air their grievances, or to “get things off their chest”. Nor is it a forum to challenge the lawyer for the opposing party. Such exchanges look bad on the record. The client should be advised to answer questions, without argument and without evasion. If a question is irrelevant or otherwise improper then it is his or her lawyer’s responsibility to jump in and refuse the question.

				Read the materials: Clients often ask what they can do to prepare for their examination. 

				For cross-examinations on affidavit during an application, clients should focus first and foremost on reviewing their own affidavit(s). For context, it is often helpful for the client to familiarise themselves with some or all of the other affidavits filed on the application. If a witness is being called to give evidence, it may be advisable to share some or all of the affidavits with them, for context. Clients should be reminded that if they seek to rely on handwritten notes or other documents during the examination to assist them that those notes may also be producible. As many cross-examinations continue to be held via video-conference, clients will often find themselves answering questions sitting at their home computer with access to their emails and electronically stored files. Counsel should advise the client not to consult the internet, their emails or their personally stored files during the cross-examination. Best practice is to simply have a hard or electronic copy of the affidavit(s) in their possession during the examination and nothing else. 

				If the examination is for discovery, as opposed to a cross-examination on affidavits, then the witness should be advised to carefully review the pleadings in advance of the examination. He or she can also review the documents that have been produced, and focus on their own documents so that they are ready and able to answer questions about them.

				Video-conference walk-through: If the examination is being conducted virtually, it is important to connect with the client virtually in advance to make sure they know how to connect to the video-conference and that their video and audio quality is good. Not all clients are familiar with operating 
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				video conferencing applications. Issues to look out for are (i) is the internet connection stable, (ii) is the microphone and camera operating properly, and if a Bluetooth device is being used, can the client properly set it up, (iii) can the client access the video-conference link and, if not, will there be someone there to assist with set-up, (iv) is the room where the client is sitting quiet and well lit, and (v) does the client know how to turn their microphone and camera on and off during breaks.

				Undertakings, under-advisements and refusals: The client should be aware of the various options in response to a question asked during the examination. Generally, the witness should answer all questions unless his or her lawyer advises the witness otherwise. 

				Discovery in an action

				Purpose of discovery in an action

				The Court in Ontario (Bean Producers’ Marketing Board) v. W.G. Thompson & Sons Ltd. 1982 CarswellOnt 398 noted the following purposes for examinations for discovery: (1) to enable the examining party to know the case he or she has to meet; (2) to procure admissions to enable a party to dispense with formal proof; (3) to procure admissions which may destroy an opponent’s case; (4) to facilitate settlement, pre-trial procedure, and trials; (5) to eliminate or narrow issues; and (6) to avoid surprise at trial.

				Scope of questioning on examination for discovery

				In Ontario v. Rothmans 2011 ONSC 2504 at paragraph 129, Justice Perell comprehensively set out a number of principles about the scope of questioning on an examination for discovery:

				[129] The scope of the discovery is defined by the pleadings; discovery questions must be relevant to the issues as defined by the pleadings: Playfair v. Cormack (1913), 4 O.W.N. 817 (Ont. S.C.).

				The examining party may not go beyond the pleadings in an effort to find a claim or defence that has not been pleaded. Overbroad or speculative discovery is known colloquially as a “fishing expedition” and it is not permitted. See Cominco Ltd. v. Westinghouse Canada Ltd. (1979), 11 B.C.L.R. 142 (B.C. C.A.); Allarco Broadcasting Ltd. v. Duke (1981), 26 C.P.C. 13 (B.C. S.C.).

				Under the former case law, where the rules provided for questions “relating to any matter in issue,” the scope of discovery was defined with wide latitude and a question would be proper if there is a semblance of relevancy: Kay v. Posluns (1989), 71 O.R. (2d) 238 (Ont. H.C.); Air Canada v. McDonnell Douglas Corp. (1995), 22 O.R. (3d) 140 (Ont. Master), aff’d (1995), 23 O.R. (3d) 156 (Ont. Gen. Div.). The recently amended rule changes “relating to any matter in issue” to “relevant to any matter in issue,” which suggests a modest narrowing of the scope of examinations for discovery.
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				The extent of discovery is not unlimited, and in controlling its process and to avoid discovery from being oppressive and uncontrollable, the court may keep discovery within reasonable and efficient bounds: Graydon v. Graydon (1921), 67 D.L.R. 116 (Ont. S.C.), at pp. 118 and 119 per Justice Middleton (“Discovery is intended to be an engine to be prudently used for the extraction of truth, but it must not be made an instrument of torture ...”); Kay v. Posluns (1989), 71 O.R. (2d) 238 (Ont. H.C.) at p. 246; Ontario (Attorney General) v. Ballard Estate (1995), 26 O.R. (3d) 39 (Ont. C.A.) at p. 48 (“The discovery process must also be kept within reasonable bounds.”); 671122 Ontario Ltd. v. Canadian Tire Corp., [1996] O.J. No. 2539 (Ont. Gen. Div.) at paras. 8-9; Caputo v. Imperial Tobacco Ltd., [2003] O.J. No. 2269 (Ont. S.C.J.). The court has the power to restrict an examination for discovery that is onerous or abusive: Andersen v. St. Jude Medical Inc., [2007] O.J. No. 5383 (Ont. Master).

				The witness on an examination for discovery may be questioned for hearsay evidence because an examination for discovery requires the witness to give not only his or her knowledge but his or her information and belief about the matters in issue: Van Horn v. Verrall (1911), 3 O.W.N. 439 (Ont. C.A.); Rubinoff v. Newton (1966), [1967] 1 O.R. 402 (Ont. H.C.); Kay v. Posluns (1989), 71 O.R. (2d) 238 (Ont. H.C.).

				The witness on an examination for discovery may be questioned about the party’s position on questions of law: Six Nations of the Grand River Band v. Canada (Attorney General) (2000), 48 O.R. (3d) 377 (Ont. Div. Ct.).

				Undertakings

				The Rules of Civil Procedure recognize that undertakings may be given on examinations for discovery. This recognition is found in the procedure for a refusals motion, where under rule 37.10 (10), the parties are obliged to deliver a refusals and undertakings chart for “undertakings given on an examination or cross-examination. Rule 31.07 recognizes that questions may be taken under advisement.

				On an examination for discovery, a party is obliged to inform himself or herself about the matters in issue in the action, and to offer hearsay evidence. 

				Transcript

				The examiner at an examination for discovery may question without risk because under rule 31.11, the examining party controls the use of the examination for discovery at trial. In other words, the evidence from an examination for discovery does not become evidence at trial, unless the examining party decides to use the evidence against the adverse party by reading-in portions of the transcript of the examination.

				Discovery of non-parties

				Rule 31.10(1) permits the examination for discovery of any person who there is reason to believe has information relevant to a material issue in the action. The party seeking to examine the non-party has 
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				the onus to satisfy the court that they are unable to obtain the information from other parties, that it would be unfair to the moving party not to have their evidence, and the examination will not cause undue delay, entail unreasonable expense for other parties or result in unfairness to the witness. In an action, the witness may be examined for discovery, which obliges the witness to inform himself or herself about the matters in issue in the action. This is in contrast to a 39.03 examination, where the witness is generally only required to answer from their personal knowledge.

				Cross-examination on affidavit

				Rule 34 of the Rules of Civil Procedure entitled “Procedure on Oral Examinations” applies to examinations for discovery, as well as cross-examinations on an affidavit and examinations of a witness for use on a motion or application. 

				Scope of cross-examination

				The case law has developed the following principles about the scope of the cross-examination of a deponent for an application or motion:

				The scope of a cross-examination of a deponent for an application or motion is narrower than an examination for discovery: Bot Construction (Ontario) Ltd. v. Dumoulin, [2007] O.J. No. 4435 (Ont. S.C.J.) at para. 6.

				A cross-examination is not a substitute for examinations for discovery or for the production of documents available under the Rules of Civil Procedure: Bot Construction (Ontario) Ltd. v. Dumoulin, supra at para. 7; Westminer Canada Holdings Ltd. v. Coughlan, [1989] O.J. No. 252 (Ont. Master), aff’d [1989] O.J. No. 3038 (Ont. H.C.).

				The examining party may not ask questions on issues that go beyond the scope of the cross-examination for the application or motion: Thomson v. Thomson, [1948] O.W.N. 137 (Ont. H.C.); Toronto Board of Education Staff Credit Union Ltd. v. Skinner, [1984] O.J. No. 478 (Ont. H.C.) at para. 12; Westminer Canada Holdings Ltd. v. Coughlan, [1989] O.J. No. 3038 (H.C.J.).

				The questions must be relevant to: (a) the issues on the particular application or motion; (b) the matters raised in the affidavit by the deponent, even if those issues are irrelevant to the application or motion; or (c) the credibility and reliability of the deponent’s evidence: Superior Discount Ltd. v. N. Perlmutter & Co., [1951] O.W.N. 897 (Ont. Master) at p. 898; Lubotta v. Lubotta, [1959] O.W.N. 322 (Ont. Master); Wojick v. Wojick, [1971] 2 O.R. 687 (Ont. H.C.); Toronto Board of Education Staff Credit Union Ltd. v. Skinner, [1984] O.J. No. 478 (Ont. H.C.) at para. 11; BASF Canada Inc. v. Max Auto Supply (1986) Inc., [1998] O.J. No. 3676 (Ont. Master) at paras. 6, 10-11; Caputo v. Imperial Tobacco Ltd., [2002] O.J. No. 3767 (Ont. Master) at paras. 14-15; Bot Construction (Ontario) Ltd. v. Dumoulin, [2007] O.J. No. 4435 (Ont. S.C.J.) at para. 4; Shannon v. BGC Partners LP, 2011 ONSC 1415 (Ont. Master) at para. 8.
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				If a matter is raised in, or put in issue by the deponent in his or her affidavit, the opposite party is entitled to cross-examine on the matter even if it is irrelevant and immaterial to the motion before the court: Wojick v. Wojick, [1971] 2 O.R. 687 (Ont. H.C.), at p. 688; Ferring Inc. v. Richmond Pharmaceuticals Inc., [1996] O.J. No. 621 (Ont. Div. Ct.) at paras. 14 and 15; Logan v. Canada (Minister of Health), [2001] O.J. No. 6289 (Ont. Master); Guestlogix Inc. v. Hayter, 2010 ONSC 5570 (Ont. S.C.J.) at para. 16.

				The proper scope of the cross-examination of a deponent for an application or motion will vary depending upon the nature of the application or motion: Blum v. Sweet Ripe Drink Inc. (1991), 47 C.P.C. (2d) 263 (Ont. Master); Moyle v. Palmerston Police Services Board (1995), 25 O.R. (3d) 127 (Ont. Div. Ct.).

				A question asked on a cross-examination for an application or motion must be a fair question: Superior Discount Ltd. v. N. Perlmutter & Co., [1951] O.W.N. 897 (Ont. Master) at p. 898; Canadian Imperial Bank of Commerce v. Molony, [1983] O.J. No. 221 (Ont. H.C.) at para. 3; Seaway Trust Co. v. Markle, [1988] O.J. No. 164 (Ont. Master); BASF Canada Inc. v. Max Auto Supply (1986) Inc., [1998] O.J. No. 3676 (Ont. Master) at para. 6. (See discussion below.)

				The test for relevancy is whether the question has a semblance of relevancy: Lubotta v. Lubotta, [1959] O.W.N. 322 (Ont. Master); Rodrigues v. Madill, [1985] O.J. No. 1666 (Ont. Master).

				The scope of cross-examination in respect to credibility does not extend to a cross-examination to impeach the character of the deponent: Moyle v. Palmerston Police Services Board (1995), 25 O.R. (3d) 127 (Ont. Div. Ct.).

				The deponent for an application or motion may be asked relevant questions that involve an undertaking to obtain information, and the court will compel the question to be answered if the information is readily available or it is not unduly onerous to obtain the information: Bank of Montreal v. Carrick (1973), 1 O.R. (2d) 574 (Ont. Master), aff’d [(1973), 1 O.R. (2d) 574n (Ont. H.C.)] ibid p. 574n; Mutual Life Assurance Co. of Canada v. Buffer Investments Inc. (1985), 52 O.R. (2d) 335 (Ont. H.C.) at paras. 9-13; Caputo v. Imperial Tobacco Ltd., [2002] O.J. No. 3767 (Ont. Master) at paras. 42, 56; Bot Construction (Ontario) Ltd. v. Dumoulin, [2007] O.J. No. 4435 (Ont. S.C.J.) at para. 8; Hinke v. Thermal Energy International Inc., 2011 ONSC 1018 (Ont. Master) at paras. 36-37.

				The deponent for a motion or application who deposes on information and belief may be compelled to inform himself or herself about the matters deposed: Rabbiah v. Deak & Co., [1961] O.W.N. 280 (Ont. H.C.); Caputo v. Imperial Tobacco Ltd., [2002] O.J. No. 3767 (Ont. Master) at paras. 42, 46.
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				Order of cross-examinations

				Rule 39.02 states that before any party can cross-examine a party who is adverse in interest, the party must have served every affidavit on which they intend to rely, and they must have completed all examinations under rule 39.03 (i.e. examinations of witnesses). 

				Rule 39.02(2) states that where a party has cross-examined on an affidavit delivered by an adverse party, they shall not subsequently deliver an affidavit for use at the hearing or conduct an examination under rule 39.03 without leave of the court or the consent of the opposing party.

				Undertakings

				Counsel for the examining party will have the affidavit of the person to be examined. Affidavits may contain statements of the deponent’s knowledge, information and belief. However, Rule 39.01 (5) states that an affidavit for use on an application may only contain statements of the deponent’s information and belief with respect to facts that are not contentious, and then only if the source of the information and the fact of the belief are specified in the affidavit.

				If the deponent confines his or her affidavit evidence to personal knowledge, there is no apparent basis to compel undertakings. This is because of the prohibition, set out in Rule 39.01(5) of the Rules of Civil Procedure, in the context of applications on a deponent giving evidence based on information and belief on contentious matters. To compel an undertaking in these circumstances, would be to compel him or her to obtain information about what others know about the case. For an application, the information would be hearsay and not admissible for contentious matters.

				If a deponent provides information based on information and belief, there would appear to be a basis to compel him or her to give undertakings, at least with respect to that information.

				Examination of non-party witnesses

				Rule 39.03 permits a person to be examined as a witness for the purpose of having his or her evidence available for use at a hearing. 

				It is generally accepted that a witness who appears pursuant to a summons under Rule 39.03 is only required to provide information that is within their personal knowledge. Unlike an examination for discovery, Rule 39.03 does not require witnesses to take steps to inform themselves of matters about which they have no personal knowledge, nor does it require them to undertake to make inquiries of others regarding such matters. See Magnotta Winery Corporation v. Ontario (The Alcohol and Gaming Commission) 2020 ONSC 561 at para. 52, and Magnotta Winery Corp. v. Ontario (Alcohol and Gaming Commission), 2016 ONSC 3174 (Ont. S.C.J.) at para. 9.
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				Common procedural considerations

				Attendance money for witnesses

				Rule 34.04 states that when a summons to witness is served on a witness, attendance money calculated in accordance with Tariff A shall be paid or tendered to the witness at the same time. The current daily allowance is $50 plus additional amounts for travel. 

				If the drafting lawyer is being examined in respect of work done on behalf of an estate or trust, there is case law supporting the right of the drafting lawyer to charge his or her normal hourly rate for both reasonable preparation time and for the attendance at the examination.1 To avoid any issues when the drafting lawyer subsequently presents the invoice, this should also be addressed in the order giving directions. 

				Interpreter and costs of interpreter

				Rule 34.09 is clear on how the costs of an interpreter are to be paid. Where a party to the litigation requires an interpreter, that party is to provide the interpreter and bear the costs. Where any other person requires an interpreter, the examining party is to provide the interpreter and bear the costs. 

				The goal of the interpreter is to ensure that the witness understands the questions put to them, and to have their response interpreted correctly. It will sometimes be brought to the attention of the examining lawyer that the interpreter is not interpreting correctly. Unfortunately it is not unusual for this to happen. The lawyer should go “off the record” and investigate the issue. If the problem persists, a fresh examination may need to be conducted. If opposing counsel wishes to use the existing transcript, perhaps because it contains helpful evidence, a motion may be required to decide the issue. In Tesfaslassie v. Bursey, 2011 ONSC 2830, the court found that the interpreter was neither competent nor independant. The court ordered that the transcript not be used and that a fresh examination be conducted. 

				Who may be present on an examination

				Only the parties to the litigation have a right to be present during the oral examinations. Often, litigants wish to be accompanied on their examination by a non-party for moral support. This is generally not permitted, and if there is no consent to the attendance of the support person, a motion would be required to get leave for the non-party to be present at the examination. The court in Rikhye v. Rikhye, 2017 ONSC 4722 (CanLII) laid out the following principles for consideration on such a motion: 

				a non-party may attend to assist a party only on the consent of the other side or on the order of the court;

				the onus is on the party seeking such an order to prove entitlement to it;

				the non-party should not be a witness at the subsequent trial;

				the attendance of the non-party must not disrupt the examination process;
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				the non-party must not take the role of witness or assist the witness in answering questions; and

				a court in exercising its jurisdiction as to whether to allow the presence of a non-party must do so having regard to both substantive fairness to the parties and the appearance of fairness.

				In the Rikhye case, the court disallowed the attendance of the proposed support person on the grounds that her attendance might pressure the examinee to change her evidence to please the support person. 

				Re-examination 

				Rule 34.11 permits a person being examined orally to be re-examined by his or her own lawyer. Re-examination can produce powerful results, but is often used improperly. A proper re-examination can elicit answers that explain or cure previously damaging evidence, thereby greatly assisting a party to a will challenge. The only guidance in the Rules in respect of the form of re-examination, is that it shall not take the form of a cross-examination. Lawyers who elect to re-examine their client should note the following: re-examination must relate to matters touched upon in examination-in-chief, and should be restricted simply to correcting or clarifying answers that may be wrong or ambiguous.2 If the object of re-examination is to recast the client’s testimony in a more favourable light, leave it to the examination-in-chief at trial. 

				Examination of a drafting solicitor

				The examination of a will drafting solicitor may occur within a will challenge application, or during a standalone professional negligence action. In a will challenge application, the challenger may not be seeking relief as against the drafting lawyer personally, but will nevertheless want to show that the drafting solicitor fell below the standard of care expected of him or her.

				[I]t is well settled that a solicitor who undertakes to prepare a will has the duty to use reasonable skill, care and competence in carrying out the testator’s intentions. This duty includes the obligation to inquire into and substantiate the testator’s capacity to make a will. This first obligation is of fundamental importance. After all, if the testator does not have the requisite testamentary capacity, the preparation of a will in accordance with his expressed wishes at the time may only serve to defeat his true intentions.3

				Where the allegation is that a Will is invalid, the drafting lawyer’s entire file pertaining to the taking of instructions for, preparation and execution of the allegedly invalid Will, is properly producible. Examining lawyers should expect that a request for the drafting lawyer to produce other files he/she may have worked on for the testator, will be refused, unless those other files are relevant to the issues in dispute in the will challenge litigation. 
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				In addition to the questions concerning steps taken to ascertain capacity, the possibility of undue influence, the instructions received for drafting the will, etc., proper questions for a drafting lawyer also include the nature of their legal experience in the area of drafting wills or giving estate-related advice. Questions such as what proportion of their practice is devoted to estates and trusts, length of practice, when they were called to the bar, and how many wills they drafted during their legal career are standard questions to ask to discover what expertise the drafting lawyer has in that area. Some leading practitioners have questioned, however, whether these types of questions are strictly relevant. They would argue that it should not matter whether the drafting lawyer is more or less experienced; there is but one standard of care for estates lawyers in Ontario. That standard was set out by the Supreme Court of Canada in Central Trust Co. v. Rafuse, as follows:

				A solicitor is required to bring reasonable care, skill and knowledge to the performance of the professional service which he has undertaken. The requisite standard of care has been variously referred to as that of the reasonably competent solicitor, the ordinary competent solicitor and the ordinary prudent solicitor.

				It is important to bear in mind that the drafting lawyer is being asked questions as a fact witness, not as an expert. Rule 31.06 requires a witness to answer questions to the best of his or her “knowledge, information and belief”. Examiners should exercise caution before asking the drafting lawyer about their “opinion”. In Marshall v. Jackson 2021 ONSC 2361, the court held that a drafting lawyer can be asked to explain their understanding of the appropriate professional standard. However, it is not a proper question for a deponent in a professional negligence case, no matter which profession is in issue, to be asked to render their opinion on the standard of care. Such opinions are usually reserved for expert witnesses. 

				Important evidentiary rules

				(i) Burden of proof - knowledge & approval, testamentary capacity

				Upon proof that a challenged will was duly executed with the requisite formalities, and where the Will was read over to or by a testator who appeared to understand it, it will be presumed that the testator knew and approved of the contents and had the necessary testamentary capacity. This is an old rule arising from the Latin maxim omnia praesumuntur rite esse acta (‘all things are presumed to have been done correctly’). In such cases, the propounder benefits from a presumption of knowledge and approval, as well as testamentary capacity; Scott v. Cousins (2001), 37 E.T.R. (2d) 119 (Ont. S.C.J.)

				This presumption is upended when there are suspicious circumstances (1) surrounding the preparation of the will, (2) calling into question the testator’s capacity, or (3) tending to show that the testator’s free will was compromised by coercion or fraud. As explained by Justice Sopinka in Vout v. Hay, 1995 CanLII 105 (SCC) at para. 27;
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				Where suspicious circumstances are present, then the presumption is spent and the propounder of the will reassumes the legal burden of proving knowledge and approval. In addition, if the suspicious circumstances relate to mental capacity, the propounder of the will reassumes the legal burden of establishing testamentary capacity. Both of these issues must be proved in accordance with the civil standard. There is nothing mysterious about the role of suspicious circumstances in this respect. The presumption simply casts an evidentiary burden on those attacking the will. This burden can be satisfied by adducing or pointing to some evidence which, if accepted, would tend to negative knowledge and approval or testamentary capacity. In this event, the legal burden reverts to the propounder.

				The standard of proof has been described as “flexible”. The more suspicious the circumstances, the more evidence may be required to answer those concerns.

				(ii) Burden of proof - undue influence

				The burden of proof with respect to fraud and undue influence remains with those attacking the will. The courts treat fraud and undue influence as affirmative equitable doctrines that must be proved, not presumed, in the testamentary context. As such, the challengers bear the burden of proof.

				Unlike inter vivos gifts, there is no presumption of undue influence in the testamentary context. The onus always remains on the person who attacks the will, even if the person who benefits under the will is a fiduciary.

				(iii) Section 13 of the Evidence Act

				Section 13 of the Ontario Evidence Act provides:

				In an action by or against the heirs, next of kin, executors, administrators or assigns of a deceased person, an opposite or interested party shall not obtain a verdict, judgment or decision on his or her own evidence in respect of any matter occurring before the death of the deceased person, unless such evidence is corroborated by some other material evidence.

				The rationale behind this rule is to ensure that a court “always ha[s] present in its mind the danger of relying too implicitly upon the evidence of the living in establishing a claim against the dead”.4 

				This is an important evidentiary rule for both sides of the estate dispute. Documentary and oral discoveries present an opportunity to obtain corroborative evidence which can enhance the probability that the evidence of an opposite or interested party upon a material issue is true. The corroborating evidence can be either direct or circumstantial. It can consist of a single piece of evidence or several pieces considered cumulatively.5 
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				As set out above, examinations, whether they are examinations for discovery or cross-examinations on affidavits are an extremely important tool for obtaining relevant evidence, eliciting helpful admissions and discrediting unfavourable allegations. That is why examinations can often make or break cases. In order to conduct an effective examination, preparation is key. The examining lawyer must have a thorough command of the facts and also the law that will be applied to the facts on the hearing of the application or at trial. Similarly, witnesses must be properly prepared to answer questions and must know what to expect. There is a lot riding on the examination!

			

		

		
			[image: ]
		

		
			
			

		

		
			
				Session Recording on Youtube

			

		

		
			
				[image: ]
			

		
		
			[image: ]
		

		
			
				About The Authors

			

		

		
			
				Gregory SidlofskyMANAGING PARTNER, WAGNER SIDLOFSKY LLP 

				Gregory Sidlofsky is an experienced litigation lawyer certified by the Law Society of Ontario as a Specialist in Civil Litigation. Greg aggressively and successfully advocates for his clients. He appears regularly before all levels of court in Ontario and before various administrative tribunals. Greg has also represented clients in proceedings before the Supreme Court of Canada.

			

		

		
			[image: ]
		

		
			
				James DunphyPARTNER, WAGNER SIDLOFSKY LLP

				James is a partner at Wagner Sidlofsky LLP. He practices exclusively in the areas of estate litigation, where he is certified as a Trust and Estate Practitioner, and commercial litigation. As a former criminal defence lawyer, James is well accustomed to high conflict, high stakes litigation. James is an assertive, knowledgeable advocate for his clients.

			

		

		
			[image: ]
		

	
		
			[image: ]
		

		
			
				Will Challenges From Start To FinishCHAPtER 9: THE DISCOVERY PROCESS • Page 102

			

		

		
			
				[image: ]
			

		
		
			
				Endnotes

				1.	The Canada Trust Company v. Russell Browne et al., 2011 ONSC 4400 (CanLII), at paras. 51-55; and Gefen v. Gaertner, 2020 ONSC 992 (CanLII), at paras. 27-34

				2.	Roumeliotis v. David, 2004 CanLII 17293 (ON SC)

				3.	Hall v. Bennett Estate, 2003 CanLII 7157 (ON CA), at para. 48

				4.	Bayley v. Trusts and Guarantee Co., 1930 CanLII 427 (ON CA), [1931] 1 D.L.R. 500 (Ont. C.A.), at 505.

				5.	Riordan v. Mellon, 2000 CanLII 5739 (ON CA), at para. 29

			

		

	
		
			[image: ]
		

		
			
				Will Challenges From Start To FinishCHAPtER 10: ESTATE MEDIATION PROCESS • Page 103

			

		

		
			
				[image: ]
			

		
		
			[image: ]
		

		
			[image: ]
		

		
			[image: ]
		

		
			
				AUTHORS

			

		

		
			
				Chapter 10: Estate Mediation Strategy

				Introduction

				Mediation is one of the most important events in the days and months leading up to trial. It may be the pivotal moment where parties craft a solution that suits their specific needs without incurring the risks and significant costs associated with final adjudication by a judge. In the context of a will challenge, a judge decides whether a will is valid or invalid. There can be an absolute winner. But, seasoned litigators know that even the best evidence can be challenged and the finest witnesses can fall apart. There is a litigation risk that makes every trial a roll of the dice, and there are substantive cost consequences for losing. Unlike trial, mediation provides flexibility to allow parties to reduce the litigation risks and craft effective, creative resolutions to the dispute that go beyond the validity or invalidity of a will.

				It is of the highest importance for lawyers and their clients to appreciate that success at mediation is contingent on more than just an excellent performance on the day the parties appear before the mediator. Preparation is the key and that starts at the beginning of the retainer. Steps need to be taken to gather the relevant evidence, prepare a viable legal theory to prove the client’s case, line up expert reports and witnesses and strategize on how to craft and negotiate a draft order for the first appearance before the judges. Being less than fully prepared for mediation is a mistake of Vesuvian proportions.

				Timing of Mediation and Discoveries

				In the ordinary course, a will challenge starts with a Notice of Objection being filed by the will challenger. While the Rules of Civil Procedure provide a mechanism for a Notice to Objector to be sent to the will challenger, the usual next step is for either the will challenger or the party propounding the will to commence an application for directions to court. The notice of application and an affidavit in support is filed with the court, and the adverse party or parties file their responding materials. The next step is for there to be a short court appearance, prior to which, the lawyers for each party negotiate a consent order that acts as a road map on how to get the matter to trial. At this stage, the parties have to decide what steps are taken and the scheduling of those steps. One of the key issues is the timing 
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				of mediation and discoveries. There is no one right answer to whether discoveries or mediation should go first, the basic rule of thumb is that when there are key facts in dispute that impact on the parties’ assessment of their respective prospects of success, discoveries should come before mediation. Let’s deal with a couple of scenarios to demonstrate this point.

				Timing of discoveries and mediation when accounting is an issue

				Often in a will challenge the named executor was also the attorney for property during the lifetime of the deceased. Accordingly, the application will also include a request for an accounting for the period when the propounder acted as attorney for property and estate trustee. Given the relevant sections under the Substitute Decisions Act1 and Rules of Civil Procedure2, the order for an accounting would ordinarily be granted. So experienced parties tend to at least agree to producing an informal accounting or a statement of assets and liabilities of the Estate. When there are allegations of missing money and that informal accounting or statement of assets and liabilities is insufficient, it often makes sense to have discoveries before mediation, otherwise no one will know the size of the estate, and settlement becomes increasingly difficult.

				Timing of discoveries and mediation when Part V Application is included

				Sometimes a will challenge is combined with an application under Part V under the Succession Law Reform Act (SLRA) for support from the Estate, knowns as a claim for “dependant support”3. When a dependant support claim is involved, it often makes a lot of sense to test the applicant’s case in discoveries prior to mediation. The legislation sets out a test to determine whether the applicant is legally considered a dependant. The SLRA refers to section 29 of the Family Law Act4 and adopts its definition of spouse. It is defined, in part, as including either of two persons who are not married to each other and have cohabited, “continuously for a period of not less than three years… The authors have been involved in litigation where one of the key issues was the length of the alleged cohabitation prior to the demise of the deceased. Testing the allegation that spouses cohabitated for three or more years during discovery may very well prove useful at mediation. Undercutting that claim may induce flexibility in the applicant. Substantiating it may induce compromise from the respondent.

				Even if we assume that there is no question about whether or not the applicant falls under the definition of dependant, discoveries may be warranted in order to get a realistic assessment of how much support or what type of support the court would order. The factors a court takes into account to determine the quantum of support are set out in section 62 of the SLRA, so the party challenging the purported dependant will want to know and test the dependant’s current assets and means, the assets and means that the dependant is likely to have in the future and the dependant’s capacity to contribute to his or her own support. Having that information prior to mediation allows the parties to properly consider the applicant’s prospects for success at trial, which is a key factor in getting a realistic settlement at mediation.
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				So why doesn’t everybody like to conduct discoveries prior to mediation? Money. It costs a lot of money to do discoveries. If it’s true that every hour of discoveries takes 2 hours of preparation, you could see how the cost of discoveries adds up. Often, clients keep a short leash on a lawyer to keep the costs down. Our advice is that being pennywise turns out to be pound foolish and is counterproductive.

				Parties should not proceed to mediation unless they know what the size of the estate is, and all documentation relevant to the trial is disclosed. For example, if there is more than one will that makes more or less the same bequests even if the will challenger sets aside the last will he or she may not be in a better position. So you need to see all the wills. It may also be that the wills are so different that it gives credence to allegations of incapacity of undue influence.

				This is not meant to be an all-inclusive list. It is simply several examples to underscore that parties need all the relevant information and documentation to properly assess settlement offers. That need speaks to whether mediation should take place before or after discoveries.

				Choosing a mediator

				At the first appearance before a judge, lawyers sometimes agree to process for the mediation, including naming the mediator and directing how the mediator’s fees should be paid. In our view, it is generally preferable to have the order specify who will mediate the will challenge. Having an order stating that the mediator is “to be agreed upon by the parties” just leaves one other detail to be negotiated, and may create delays that could have been easily avoided. It is useful for counsel to canvas who is an acceptable mediator prior to the first appearance date and confirm the dates of their availability. Even if you have to delay the scheduled mediation date because of a lack of productions, ensuring that you have an agreed upon mediator saves further grief and wasted time later on in the proceedings.

				There are many experienced, qualified estates mediators in the Toronto area, but choosing the right mediator will always depend on the circumstances of each case. For example, if there are tax issues, you may want a mediator more experienced in tax law. Mediator’s fees are often a key issue for counsel. We caution the reader that you often get what you pay for. An excellent, persuasive mediator may very well make the difference between success or failure at mediation. This isn’t where we would save money.

				One way to approach choosing a mediator is to do your research and determine the style of the prospective candidate. Does he or she inspire confidence? Will the clients be receptive to a particular mediator or their style? Does the mediator know the law very well and will he or she use that knowledge to bang heads together and induce both sides to take a realistic approach to their prospects of success at trial? Alternatively, will the mediator be more laid back and less proactive using the Socratic method to bring the parties closer together. The lawyer should ask him or herself which type of mediator would be better for the parties involved.
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				Preparing Clients For Mediation

				It is very important to set aside time prior to the mediation to have a discussion with your client about the process of mediation and the day of mediation. Clients need to understand that the mediator is not a judge and that both parties can walk out at any time and proceed to trial. It should also be explained that mediation is often the best, but not the only time, litigants can settle their dispute. This meeting serves to manage client expectations, and canvass the strategy being employed. 

				First, the lawyer should explain that whatever the client may say to the mediator at mediation is without prejudice,5 which means that admissions at mediation cannot be used by the other side at trial. Explain to the client that sometimes information can be provided to the mediator that should not be passed on to the other party and that the mediator will respect such a request.

				The lawyer should also use this discussion to provide a candid appraisal of prospects of success at trial by explaining the strengths and weaknesses of the case. Using that candid appraisal as a platform, the lawyer should discuss with his or her client the litigation risk. It will assist the client to arrive at negotiating positions. In our experience, the inability or unwillingness of some lawyers to have direct and candid discussions with their clients reduces prospects of settlement.

				It is imperative that clients understand that the mediator will often come in and press your room on the weakness of your clients’ position. Explain that the mediator is just doing his or her job, which is to push the two parties together by underscoring the risk of proceeding to court.

				Every client is different and their role at the mediation should play to their strengths and protect them from their weaknesses. Having the meeting with the client prior to mediation for them to understand everybody’s role will be helpful on the day of mediation.

				Mediation Brief

				We have attached a mediation brief as schedule “A” to this paper. In our view, the goal of the brief is to provide the mediator and counsel for the adverse parties with easy access to the relevant documentation and a concise statement of relevant facts and law. When referencing case law, provide the proper citations and/or hyperlinks to the mediator, but do not provide actual hard copies of the cases. Your mediator has access to those cases and does not want you to include them.

				Consider providing both an electronic or hard copy of the brief to the mediator. Some prefer only hard copies. Some prefer only electronic. Some want both. Don’t be afraid to ask what the mediator prefers.

				Deliver your brief in a timely fashion. No one is impressed with a tardy brief and delivering it late is viewed as discourteous. There is no advantage to starting off on the wrong foot with the mediator. 
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				Start your mediation brief with a thesis statement. Follow with a succinct overview of what is involved in the dispute and what is at stake. This should colour how the reader views the narrative and positions set out. When outlining the facts in your brief, ask yourself whether the narrative you set out is more or less likely to induce settlement or inflame the passions of the other side. Your angry client may want you to be gratuitously bellicose. Resist the temptation.

				Just like every case is different, every brief is different. A basic rule of thumb is to include things that make a complex narrative easier to understand. This may include a family tree or a chart setting out key dates and events that provide the reader with a view of the case from 30,000 feet. If there is a family business include a business organization chart. When real estate forms part of an estate, valuations/appraisals should be included and tax considerations and opinions that have been obtained should be set out in the brief.

				Negotiating Settlement at Mediation

				Lawyers who have a handle on how judges will view the credibility of the parties and the law likely have a pretty good idea of prospects of success at trial. Also important is understanding the resolve of parties. The facts and the law may be in your client’s favor, but if he or she cannot take the stress of a trial then that’s a key factor to keep in mind when preparing settlement positions. An experienced mediator will often point out the strengths of the adverse party’s position and the weaknesses in your client’s arguments. Examine all these factors in determining at what point it is more worthwhile to proceed to trial than it is to settle for the offer on the table.

				Conclusion

				Mandatory mediation was introduced in Ontario on a test basis on January 4, 1999. In part, based on an independent 23-month evaluation of the pilot project, it became permanent. The results of that evaluation are set out in the Hann Report. It suggests that mandatory mediation results in 40% of cases being completely settled earlier in the litigation process. But, just because lots of cases settle doesn’t mean that every mediation will be successful.

				The key to mediation is preparation. To best prepare for mediation, know your clients, the relevant facts of the case and the law. Once that is accomplished you will have a better feeling on who might be the appropriate mediator as well as what has to happen prior to mediation for it to have the best chance of success. Lawyers should prepare for mediation just like they would prepare themselves and their clients for court. Consider different settlement scenarios, how palatable they are for the different parties and where your redlines should be. 
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				Schedule A

				Precedent Mediation Brief6 

				 Court File No._______________

				ONTARIOSUPERIOR COURT OF JUSTICE

				IN THE MATTER OF THE ESTATE OF _______________, deceased

				 B E T W E E N:

				_______________

				Applicant

				-and-

				_______________, in his capacity as the Estate Trustee of the Estate of _______________  deceased, and the PUBLIC GUARDIAN AND TRUSTEE

				Respondents

				MEDIATION BRIEF OF THE APPLICANT, _______________

				(Mediation scheduled for _______________)

				
					November 29, 20__

				

				
					WAGNER SIDLOFSKY LLP

					400 University Avenue

					Suite 1600

					Toronto, Ontario M5G 1S5

					David Wagner, LSO No. 70179H

					Tel: (416) 366-6743

					Lawyers for the Applicant

				

			

		

	
		
			[image: ]
		

		
			
				Will Challenges From Start To FinishCHAPtER 10: ESTATE MEDIATION PROCESS • Page 110

			

		

		
			
				[image: ]
			

		
		
			
				TABLE OF CONTENTS

				PARTICULARS OF MEDIATION............................................................................................................................................................-

				THE PARTIES.............................................................................................................................................................................................-

				INDEX TO KEY DOCUMENTS..................................................................................................................................................................-

				PART I - OVERVIEW……………………............................................................................................................………………………………………….-

				PART II - THE FACTS AND PROCEDURAL HISTORY..…............................................................................................…………………….-

				PART III - ISSUES.....................................................................................................................................................................................-

				PART IV - LAW AND ARGUMENT.........................................................................................................................................................-

				PART V - SETTLEMENT DISCUSSIONS.............................................................................................................................................-

			

		

	
		
			[image: ]
		

		
			
				Will Challenges From Start To FinishCHAPtER 10: ESTATE MEDIATION PROCESS • Page 111

			

		

		
			
				[image: ]
			

		
		
			
				
					PARTICULARS OF MEDIATION

				

				
					Mediation Date

				

				
					Insert date of mediation.

				

				
					Mediator

				

				
					Insert name and particulars of mediator.

				

				
					Location

				

				
					Insert address and contact particulars of location where mediation is to be held.

				

				
					PARTIES

				

				
					COUNSEL

				

				
					List the parties and their role in the litigation

				

				
					Name the representative and contact particulars

				

				INDEX TO KEY DOCUMENTS

				Hard copies of these documents are being delivered to the mediator. Electronic copies of these documents and caselaw on USB sticks are being delivered to the mediator and counsel.

				
					Document

				

				
					Tab

				

				
					Notice of Objection

				

				
					1

				

				
					Testamentary Documents7 

				

				
					2

				

				
					Application Records and Affidavits

				

				
					3

				

				
					Pleadings

				

				
					4

				

				
					Transcripts of Discoveries

				

				
					5

				

				
					Expert Reports

				

				
					6

				

				
					Relevant Medical Documents

				

				
					7

				

				
					Relevant Solicitor Files and Notes

				

				
					8

				

				
					Relevant Accounting Files and Reports

				

				
					9

				

				
					Case law, articles and excerpts rom Legal textbooks8 

				

				
					10
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				Endnotes

				1.	See section 42 of the Substitute Decisions Act, 1992, S.O. 1992, c. 30 and the Regulations: Accounts and Records of Attorneys and Guardians, O. Reg. 100/96

				2.	See section 74.15 (h) of the RULES OF CIVIL PROCEDURE – R.R.O. 1990, Reg. 194

				3.	Succession Law Reform Act, R.S.O. 1990, c. S.26

				4.	Family Law Act, R.S.O. 1990, c. F.3

				5.	Rule 75.1.11 provides as follows: All communications at a mediation session and the mediator’s notes and records shall be deemed to be without prejudice

				6.	See Rule 75.1.08 which provides that at least seven days before the mediation session, every designated party shall prepare a statement in Form 75.1C and provide a copy to every other designated party and to the mediator. The statement shall identify the factual and legal issues in dispute and briefly set out the position and interests of the party making the statement. The party making the statement shall attach to it any documents that the party considers of central importance in the proceeding. Form 75.1C is the starting point for what a brief should include. See https://ontariocourtforms.on.ca/static/media/uploads/courtforms/civil/75_01C/rcp-75-1c-e.pdf. However, for the most part that form provides a minimum threshold. Adding to the brief to tell a better story is in all the parties’ interest.

				7.	Sometimes the will challenger has taken issue with only the very last will. But, previous wills are relevant to the discussion. The contents of those wills may impact on arguments dealing with the decision making process of the testator at the time at issue, whether undue influence was exerted etc. Moreover, if the previous wills are more or less the same as the challenged will it will impact the mediation because challenging several wills is more daunting a task.

				8.	It is a good idea to provide the proper citation and a hyperlink to the case on CanLII: Canadian Legal Information Institute. Do not provide hard copies of the case law to the mediator or lawyers for the other parties. They have access to Westlaw as well and it’s a waste of paper. If there is a relevant article that is not easily accessible or an excerpt from a test book that is particularly relevant it is worth including a hard copy in the brief.
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				Chapter 11: Family Law & The Will Challenge

				Introduction

				A working knowledge of how family law interacts with estates is important for those contemplating a will challenge. There is an important intersectionality between family and estates law, and for those of us who practice in estate litigation, it is important to familiarize ourselves with family law concepts so that we can better advise our clients as to their rights and responsibilities. Disinherited spouses have litigation options not ordinarily available in a will challenge. Both Family law and Estates law can work together to attain equitable relief through Ontario courts for disinherited spouses, children, and other family members. Both the Family Law Act and the Succession Law Reform Act offer remedies for parties who have been excluded from an inheritance or bequest due to their exclusion from a Will. In order to determine which court would produce the best results for the client, it is necessary to analyze the key considerations of either course of action. 

				Estate litigators deal with all kinds of family relationships. This paper will focus on spouses. 

				This paper will cover the basics of:

				Drafting and Interpretation of Domestic Contracts

				Dependant’s Relief and the Succession Law Reform Act

				Division of Net Family Property & Equalization under the Family Law Act

				Predatory Marriage & its implications

				Strategic Considerations: Family Court versus the Estate List 

				Drafting and Interpretation of Domestic Contracts

				A domestic contract is an agreement reached between two people living in a family relationship which outlines certain rights and responsibilities. A domestic contract is an umbrella term that covers marriage contracts and cohabitation agreements.

				A domestic contract must be in writing and the parties must make full and frank disclosure to each other and be free of any coercion. Starting with the basics, a domestic contract can be set aside if:
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				There is no witness1

				One of the parties failed to disclose to the other significant assets or significant debts or other liabilities that existed when the contract was made2

				A party did not understand the “nature and consequences” of the contract3

				When drafting a domestic contract, you need to consider the following:

				Does the deal struck accord with the principles of and aims of the Family Law Act? This includes considerations regarding child support, matrimonial home, etc.

				Was there proper financial disclosure exchanged between the parties?

				Did each party get independent legal advice before signing the contract?

				The above considerations will be key if there is a disagreement between the parties regarding the interpretation of a domestic contract. The Court will be looking at the overall fairness of the contract but also the circumstances surrounding the signing of the contract.

				Estate lawyers can use these principles when presented with a domestic contract after the death of one of the spouses that purports to bar the surviving spouse from making claims against the Estate. A lawyer may consider whether or not the domestic contract may be found to be invalid in advising their clients of their options.

				In order to advise clients on whether a domestic contract may be invalid, it is important to know under what circumstances one can set aside a domestic contract. Common grounds for setting aside a domestic contract are: duress, unconscionability, lack of financial disclosure and failure to understand the terms and consequences of the agreement.

				Unless the domestic contract says otherwise, when a spouse dies leaving a Will, the surviving spouse has the option to elect to take their bequests under the Will or to receive the entitlement under the provisions dealing with equalization of net family property. Within six months after the first spouse’s death, the surviving spouse must file his/her election and commence the appropriate application. Otherwise, the surviving spouse is deemed to take under the Will or intestacy.

				A key danger to lawyers drafting domestic contracts are the release provisions which purport to preclude surviving spouses from making claims against the Estate for support. The Succession Law Reform Act specifically provides that courts may make a support order “despite any agreement or waiver to the contrary.” Regardless of any commitment made in a domestic contract, dependants of the Deceased may still apply for support from the Deceased’s Estate where the Deceased has left their spouse with inadequate provision to support themselves. 
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				Dependant’s Relief/Support under the SLRA

				Having in mind the commentary above, where a spouse dies and does not make adequate provision for their spouse, the surviving spouse may make a claim pursuant to Section V of the Succession Law Reform Act. As discussed above, section 63(4) provides the outline for the content of an order for support, specifically stating that support can be awarded even if there was a domestic contract drafted that purports to bar the claim.

				There is a list of what considerations the Court will make in determining the amount and duration of the support in section 62(1) of the SLRA. We will focus on 62(1)(r):

				 if the dependant is a spouse,

				(i) a course of conduct by the spouse during the deceased’s lifetime that is so unconscionable as to constitute an obvious and gross repudiation of the relationship,

				(ii) the length of time the spouses cohabited,

				(iii) the effect on the spouse’s earning capacity of the responsibilities assumed during cohabitation,

				(iv) whether the spouse has undertaken the care of a child who is of the age of eighteen years or over and unable by reason of illness, disability or other cause to withdraw from the charge of his or her parents,

				(v) whether the spouse has undertaken to assist in the continuation of a program of education for a child eighteen years of age or over who is unable for that reason to withdraw from the charge of his or her parents,

				(vi) any housekeeping, child care or other domestic service performed by the spouse for the family, as if the spouse had devoted the time spent in performing that service in remunerative employment and had contributed the earnings to the family’s support,

				(vii) the effect on the spouse’s earnings and career development of the responsibility of caring for a child,

				(viii) the desirability of the spouse remaining at home to care for a child; and

				(s) any other legal right of the dependant to support, other than out of public money. R.S.O. 1990, c. S.26, s. 62 (1); 1999, c. 6, s. 61 (3-5); 2005, c. 5, s. 66 (9-11).4

				For the purposes of a dependant’s support claim, assets that fall outside of the estate, such as jointly held property, a life insurance policy, RRSP and TFSA can be considered assets of the estate and can be charged with any dependant’s relief award made by the Court.5 
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				While some of the considerations listed in section 62(1) of the SLRA are fairly self explanatory, others require more elucidation. For example under subsection (i) the Act considers a course of conduct that could repudiate the relationship, such that the potential dependant is not entitled to support. Looking at what behavior of a spouse could disqualify them from spousal support is instructive.6 A spouse can be denied spousal support if the conduct was “exceptionally bad”, the perpetrator should have reasonably expected that such conduct would destroy the marriage, and the innocent spouse is blameless.7 In terms of what might be considered “exceptionally bad” one can imagine that physical or extreme mental abuse may meet the test but that there is a high bar that must be met in order to deny support.

				Division of Net Family Property and Equalization under the Family Law Act

				A spouse with a lower net family property (net worth) is entitled to an equalization from the spouse with the higher net family property in two circumstances:

				Upon the separation of the spouses, the equalization payment is calculated as at the date of separation;

				Upon the death of one of the spouses, provided that the surviving spouse makes a claim under section 5(2) of the Family Law Act.

				Most estate litigators will be aware that when a spouse dies that the surviving spouse may elect to receive an equalization payment under section 5(2) of the Family Law Act. If a surviving spouse does elect to receive an equalization payment, then they will forfeit anything they would have received under the Will or on an intestacy. Such an election must be made within six months of the death and the limitation places a heavy burden on lawyers for the estate as some values may not be known in that time-frame. It is important that lawyers seek an extension of time to make the election where they are not confident that family law valuations will be made in time to make a concise decision.

				Less well known is what to advise clients if the separation occurred before death. Family lawyers will often negotiate separation agreements outside of Court and for that reason it is a very real possibility that a separated spouse may die without having made an application to the court for an equalization payment. A recent decision in Bradford Estate v. Kingdon exposes an inequity in the way the Family Law Act is interpreted as Justice Labrosse agreed with counsel for the surviving spouse that sections 5 and 7 of the Family Law permit a deceased’s spouse estate to continue a claim for equalization that was started prior to the spouse’s death but do not allow an estate to commence a claim for an equalization payment.8 The sections of the Family Law Act the Court examined were as follows:
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				Application to court

				7(1) The court may, on the application of a spouse, former spouse or deceased spouse’s personal representative, determine any matter respecting the spouses’ entitlement under section 5.

				7(2) Entitlement under subsections 5 (1), (2) and (3) is personal as between the spouses but,

				(a) an application based on subsection 5 (1) or (3) and commenced before a spouse’s death may be continued by or against the deceased spouse’s estate; and

				(b) an application based on subsection 5(2) may be made by or against a deceased spouse’s estate.9

				This means that estate litigators who are tasked with the problem of what to do when a couple has separated and the deceased spouse had not made a claim for equalization with the court must become creative in their approach as Bradford Estate indicates that there is an absolute bar preventing a payee spouse from commencing an application for equalization against the estate of the payor spouse if they separated before the death.

				Predatory Marriage and its implications

				A predatory marriage may be defined as one where one party may be vulnerable to abuse because of diminished capacity, whether due to advanced age or a diagnosis like dementia. If a person does not have the capacity to make the decision to marry, unscrupulous opportunists can prey on them for financial profit.10 If they marry, the opportunist can profit upon their spouse’s death, often to the exclusion of their spouse’s children or other family members and loved ones. These types of marriages have been a concern for many lawyers as clients who suffer from cognitive impairment may be vulnerable to this type of abuse. 

				Court decisions on predatory marriage cases have been very rare, as historically the level of capacity that the court required for capacity as set out in the Banton11 case, was quite low and few litigants would have been confident they could meet it. Justice Mandhane who adjudicated the lower court decision in Tanti v. Tanti12, made this observation:

				Somewhat surprisingly, only a handful of Canadian courts have considered the validity of such marriages. This is one of those cases, and it highlights emerging issues that lie at the intersection of family law, estates law, and elder law. It requires the court to answer deceptively simple questions that have serious implications for the parties.13

				A summary of the facts are as follows: Sharon Joseph (“Sharon”) and Paul Tanti (“Paul”) met in 2014. Paul expressed a desire to enter into a more intimate relationship with Sharon, so Sharon moved into 
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				Paul’s house in 2018. Paul’s son, Raymond Tanti (“Raymond”), did not like his father’s relationship with Sharon and encouraged him to end it. Nevertheless, Paul and Sharon were married on July 27, 2019 in a small ceremony that did not include Raymond. After the marriage, Sharon went on a trip and that is when Raymond sought guardianship over Paul. Raymond brought an application attacking the marriage on the basis that his father lacked the requisite capacity to marry. 

				In her decision, Justice Mandhane, laid out the legal framework for the test for capacity to marry: 

				The test for capacity to marry is a simple one. The parties must understand the nature of the marriage contract, and the duties and responsibilities that flow from it:Chertkow v. Feinstein (Chertkow), 1929 CarswellAlta 23, 24 Alta. L.R. 188 (Alta. C.A.), at p. 191. Understanding the content of the marriage contract does not require a high degree of intelligence; the parties must agree to live together and love one another to the exclusion of all others: Lacey v. Lacey, [1983] B.C.J. No. 1016 (B.C. S.C.).14

				In coming to the conclusion that Paul did have the requisite capacity to marry Sharon, Justice Mandhane considered their relationship prior to marriage, Paul’s cognitive capacity leading up to and immediately after the marriage, Paul’s understanding of the marriage ceremony, vows and the obligations it created and Paul’s interactions with professionals contemporaneous to the marriage. 

				In the end, she found that Paul and Sharon were mature adults in a long term relationship who made the decision to get married free of any outside influence.15 Her Honour was careful to point out that there was no evidence to suggest that Sharon misappropriated Paul’s funds and that much of Raymond’s evidence against Sharon relied on damaging stereotypes about Black and Caribbean immigrant women. 

				Raymond appealed to the Court of Appeal for Ontario and that Court dismissed the appeal. Moreover, the Court of Appeal confirmed that the trial judge instructed herself properly on the test for the validity of marriage, thus confirming the test set out in the lower court’s decision. 

				In recent years, we have seen what could be considered a move to a test that might have been considered more rigorous than to the test set out in Banton.16 Specifically, in December 2017, the Ontario Superior Court of Justice ruled on Hunt v Worrod, 2017 ONSC 7397 (Hunt)17, wherein the family of a man suffering from a brain injury sought annulment of what the media called a “predatory marriage.” In that case, the court applied the legal test for capacity to marry set out in Ross-Scott v. Groves Estate, 2014 BCSC 435 at para 177:

				A person is capable of entering into a marriage contract only if he or she has the capacity to understand the nature of the contract and duties and responsibilities it creates. The assessment of a person’s capacity to understand the nature of the marriage commitment 
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				is informed, in part, by an ability to manage themselves and their affairs. Delusional thinking or reduced cognitive abilities alone may not destroy an individual’s capacity to form an intention to marry as long as the person is capable of managing their own affairs.18

				In Hunt v. Worrod, the court found the evidence showed that, prior to his accident, with full understanding of the legal ramification of marriage, Mr. Hunt had decided not to marry Ms. Worrod. Further, the court accepted the evidence provided by medical professionals involved in Mr. Hunt’s rehabilitation that showed that he lacked the ability to understand the responsibilities or consequences arising from a marriage and that he lacked the ability to manage his own property and personal affairs’ at the time of the marriage.

				Since 2017, the cases indicate a slight shift in the legal test for the capacity to marry, which moved away from the lower threshold of merely understanding the nature of the contract and seemingly added the additional requirement of being capable to manage one’s own affairs. Coupled with the change to the Succession Law Reform Act which came into effect in January of 2022 which removed the section that revokes a Will on marriage, it seemed that there was a shift towards implementing measures to protect those who were vulnerable to predatory marriage.

				It therefore, can be seen as a step backwards, for the Ontario Court of Appeal to confirm that the capacity to marry revolves around a simple question of whether one can understand the nature of the marriage contract. A low threshold test for the capacity to marry can be seen to encourage perceived predatory marriages. The question remains whether the law can find a balance between the need to protect vulnerable people, while ensuring personal autonomy. 

				If you are considering whether or not to adjudicate a potential case involving predatory marriage you must be very careful to be as detailed as possible in understanding the facts surrounding the impugned marriage, as these types of cases are very fact driven. However, a review of the recent cases would reveal that parties who were successful on their annulment claims on the basis of incapacity have almost always relied on a comprehensive expert report. It does not appear to be enough to have simply a doctor’s evidence, the court will require an expert to speak on the doctor’s diagnosis and specifically how the person’s cognitive impairment relates to the legal test for annulment. 

				From a family law perspective, the Tanti decision reminds practitioners that when advising their clients on bringing claims to annul a marriage on the basis of incapacity, it is wise to consider alternatives. It may be prudent to include arguments in the alternative such as an unequal division of property claim or an unjust enrichment claim or an equalization payment under section 5(3) of the Family Law Act19 to avoid improvident depletion of net family property so that you can protect the vulnerable person’s assets in the event that you are unsuccessful in your attempt to invalidate the marriage. 
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				Strategic Considerations of the Family Court versus the Estates List 

				A number of cases have acknowledged the merits of claims initiated in the Family Court in conjunction with claims initiated in the Estates court. For example, it is common for spouses, who were excluded from a Will to seek remedy by initiating an Equalization claim under the Family Law Act, while simultaneously initiating a claim for dependency relief under the Succession Law Reform Act. The benefit of this is that a spouse who was excluded from their deceased spouse’s Will due to inadequate provisions can still access their entitlements.

				There are theoretically two routes to take to deal with these issues: (1) via an application to the family court and (2) an application to the estates court.

				In making a decision as to whether or not you should begin your application on the estates list in Toronto, or in civil jurisdiction in other jurisdictions, OR in the family court, it is necessary to establish the scope of the Family Court’s jurisdiction. Section 21.8(1) of the Courts of Justice Act stipulates that the Family Court can hear any of the proceedings referred to in the Schedule to section 21.8(1) (Schedule), excluding appeals and prosecutions.20 The Schedule specifies that the Family Court can hear the following proceedings : 

				Proceedings under the following statutory provisions:

				Change of Name Act

				Child, Youth and Family Services Act, 2017, Parts V, VII and VIII

				Children’s Law Reform Act, except sections 59 and 60

				Civil Marriage Act (Canada)

				Divorce Act (Canada)

				Family Homes on Reserves and Matrimonial Interests or Rights Act (Canada)

				Family Law Act, except Part V

				Family Responsibility and Support Arrears Enforcement Act, 1996

				Interjurisdictional Support Orders Act, 2002

				Marriage Act, section 6.

				Proceedings for the interpretation, enforcement or variation of a marriage contract, cohabitation agreement, separation agreement, paternity agreement, family arbitration agreement or family arbitration award.

				Proceedings for relief by way of constructive or resulting trust or a monetary award as compensation for unjust enrichment between persons who have cohabited.

				Proceedings for annulment of a marriage or for a declaration of validity or invalidity of a marriage.

				Appeals of family arbitration awards under the Arbitration Act, 1991.
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				Proceedings under First Nation laws made under,

				the Family Homes on Reserves and Matrimonial Interests or Rights Act (Canada), or

				the First Nations Land Management Act (Canada), with respect to the effect of relationship breakdown on matrimonial real property.

				Any other family law proceedings that may be prescribed by the regulations.21

				There is no mention of the Succession Law Reform Act or the Substitute Decisions Act and therefore for matters such as dependant’s relief claims pursuant to Part V of the Succession Law Reform Act for example, the estates list is the preferred choice.

				In our practice, which straddles the line between family and estates, occasionally we see estate matters brought in the family court by other counsel, and although it is not our preferred court to address estates matters, there is no clear prohibition on doing so, and transferring an application that has already been brought in family court without the consent of opposing counsel can be quite difficult. There is little case law that addresses whether or not estate matters can be addressed by the Family Court. 

				One case that is pertinent is the case of Brown Estate (Trustee of) v. Chin. The facts of the case are as follows; The deceased died intestate and his minor child was his only heir.22 The bank was then appointed as Estate Trustee. The Applicant, who took issue with the administration of the Estate, applied under the Family Law Act and the Courts of Justice Act for a declaration of constructive trust.23 The bank, as Estate Trustee, brought a motion for directions, which included the question of whether or not the matter should be litigated in the Family Court.24 Ultimately, the judge determined that the issue should not be dealt with in the Family Court.25 Upon examining the Schedule of the Act, the judge acknowledged that Part 3 gave the Family Court jurisdiction to address Constructive and resulting trust claims.26 However, the judge also acknowledged that Constructive and resulting trust claims can arise in many different branches of law and that, in this case, the claim did not involve family law principles and therefore did not come within the exclusive jurisdiction of the Family Court.27 The judge finished by explaining that since the deceased died before the claim was brought and the matter did not touch on family law, but did touch on estate matters, the claim was properly brought under the Rules.28 He posited also that the Rules were more apt to govern the matter because they offer a “summary procedure arising from the Estate-related statutory framework within which these matters can and should fairly and best be dealt with”.29

				Where you have an issue that deals only with a claim to equalization, either commenced in family court before death or a Family Law Act election, we find that dealing with equalization issues in the family court is preferable as requirements for the exchange of financial statements and accompanying disclosure are already built into the system, making that type of claim easier to adjudicate. However, where the equalization claim is made along with any other type of claim, such as dependant’s relief, we find the estates list to be preferable. 
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				Chapter 12: Will Drafting Solicitor’s Role at Trial

				The lawyer that drafted a will that is the subject of a will challenge can expect to testify as a witness at trial, unless the parties can resolve any issues that turn on the drafter’s evidence prior to trial. The drafting lawyer would likely be required to give evidence about the circumstances surrounding the preparation of the will, perhaps their assessment of the deceased’s capacity and knowledge of his or her property at the time the will was signed, and the steps that the lawyer took to ensure that the testator was not subject to any undue influence with respect to the dispositions in the will. Significantly, depending on the outcome of trial, the drafting lawyer could be exposed to liability and reputational risk. It is therefore necessary that drafting lawyers are well prepared before testifying at trial and that they obtain independent counsel through their insurer. The following article is a summary of what the drafting lawyer can expect leading up to and during trial.

				Pre-Trial

				Although generally commenced as applications, it is common for some or all of the issues in a will challenge to be tried, whether by converting the application into an action in accordance with Rule 75.06(3) or by directing the trial of specific issues under Rule 38.10(1)(b). In the event a trial is ordered, then following the discovery process and mediation, the court will generally convene a pre-trial to address various trial management issues and to see if the matter can be resolved or the issues narrowed. The drafting lawyer, presuming his or her involvement is limited to being a witness at trial, would not be involved in the pre-trial conference.

				Summons to Witness

				After the trial has been scheduled, the drafting lawyer may be served with a summons to witness by the party that wishes to secure their evidence. Unlike applications, under Rule 53.01, witnesses at a trial of an action are to be examined orally in court. To compel the lawyer’s attendance, they may be summoned to court under Rule 53.04(1). Any witness who is served with a summons to appear and the prescribed fee is legally required to show up at the appointed date and time. If the witness fails to attend, Rules 53.04(7) and (8) permit a judge to order that the witness be arrested and detained until their presence is no longer required. Despite the technical requirements for a summons to witness, in 
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				practice it is likely that the drafting lawyer’s personal lawyer, who is often assigned through LAWPRO, will coordinate with counsel for the parties and try to make the process as efficient as possible for the witness and potentially do away with the need for a summons.

				Examination, Cross-Examination and Re-Examination

				At trial, the drafting lawyer can expect to be examined-in-chief by the party calling him or her, then cross-examined by the opposing party, and then potentially re-examined. The goals and general strategies employed by the parties are usually clear and known going into trial. The party propounding the will, who is likely the party calling the drafting lawyer as a witness, will attempt to obtain evidence from the drafting lawyer that supports their argument that the will should be found to be valid. As the party calling the witness, the lawyer for the propounder will be required to ask non-leading questions to the drafting lawyer. Depending on the specific issues and allegations, this might include questions that are intended to show that the deceased had capacity, understood his or her assets, understood the terms of the will and is the person who gave the instructions regarding the dispositions in the will. Essentially, the questions will be geared toward addressing the test set out in Banks v. Goodfellow, to prove that the deceased did not lack testamentary capacity. To the extent that undue influence is being alleged, the lawyer conducting the examination-in-chief would also ask questions of the drafting lawyer about the circumstances under which the will was signed, what was discussed about the intentions of the testator and the reasons for the dispositions in the will - and specifically whatever steps the drafting lawyer took to determine if anyone was pressuring the testator concerning the terms of the will. The goal of the propounder’s lawyer will be to explain the circumstances under which the will was prepared to persuade the judge that no undue influence existed.

				Cross-examination, unlike examination-in-chief, is often a much more intense experience. The lawyer conducting the cross-examination, who is typically the lawyer representing the challenger of the will, will ask leading questions in an attempt to secure admissions that support the challenger’s arguments that the deceased lacked testamentary capacity and was unduly influenced to sign the Will. The cross-examining lawyer will seek to put words in the witness’s mouth, get the witness to agree with the questions asked, and will use whatever documentary or other witness evidence available to challenge the credibility and the observations of the drafting lawyer. The cross-examination of the drafting lawyer is often key, as this is the witness who is expected to have the best information concerning the deceased’s testamentary instructions and, if the drafting lawyer knows their obligations, will have key information relevant to the Banks v. Goodfellow test. Unlike a family doctor or family friend, the drafting lawyer will be expected to have discussed the testator’s estate planning instructions, the reasons for it, the reasons for any changes to prior wills, the reasons for cutting people out of their will, what assets comprise the testator’s estate, etc. The drafting lawyer’s evidence is also important given section 13 of Ontario’s Evidence Act, which requires corroborating evidence to support a party’s evidence concerning a deceased person. 
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				The drafting lawyer needs to be cautious of the cross-examiner’s attempts to attack their credibility. To the extent that the drafting lawyer’s testimony deviates from the evidence they gave out-of-court during their examination as part of the discovery process, the cross-examining lawyer may try to impeach the drafting lawyer’s credibility by impeaching the witness with prior inconsistent evidence, to raise questions with the trial judge about the drafting lawyer’s unreliability. Further, if the drafting lawyer did not take sufficient notes or follow a reasonable process to confirm the deceased’s capacity and testamentary wishes when preparing the impugned will, the cross-examining lawyer will certainly attack the drafting lawyer’s observations and ability to give evidence about anything not reflected in their notes. 

				Once the cross-examination has been completed, the lawyer that conducted the examination-in-chief may re-examine the drafting lawyer under Rule 53.07(6). However, the questions posed cannot be leading and must relate to the answers given during the cross-examination. Generally, re-examination is conducted to clarify evidence given in the cross-examination.

				Given the above, it is critical that a drafting lawyer properly prepare themselves in advance of their examination at trial. This includes the need to review the transcript of the evidence they gave during their prior out of court examination to prevent inconsistencies. For this reason, it is also essential that the drafting lawyer prepare for their initial out of court examination and presume that they are going to be asked similar questions at trial. The drafting lawyer needs to ensure that their evidence is correct the first time and then consistent at trial. The drafting lawyer should also be intimately familiar with the contemporaneous records they made and the process they followed when preparing the challenged will, and be prepared to explain any gaps in those records and processes during their examinations.

				Documentary and Other Evidence

				While the drafting lawyer’s primary role during trial is to provide their oral evidence as a witness, it is prudent for the lawyer to at least be aware of any other evidence that is relevant to their own evidence, as this other evidence may be put to the drafting lawyer and be used to call into question the drafting lawyer’s evidence. Further, this other evidence may be relevant to determining the scope of the drafting lawyer’s testimony. For example, where the parties have prepared requests to admit certain facts or the authenticity of specific documents under Rule 51.02, the drafting lawyer may not need to provide evidence to support certain facts that were initially in dispute in the pleadings, or they may not need to explain the authenticity of some of the records that were produced from the deceased’s file. It would therefore be prudent for the drafting lawyer, or his or her lawyer, to request and review any evidence that might bear on the drafting lawyer’s evidence. However, it is also important to note that the drafting lawyer is not a party, and his or her only obligation is to attend if summoned and answer questions honestly. 
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				One of the more significant pieces of evidence that may be proffered are expert reports opining on the deceased’s capacity to sign a will and the deceased’s susceptibility to undue influence. These expert reports are commonly referred to as retrospective capacity assessments, and it is common for the propounder of the will and the challenger to rely on such reports. 

				Expert reports are not sacred, and often the drafting lawyer’s evidence will influence the experts providing retrospective capacity assessments. For example, in the will challenge in Lesage v. Sweetnam, 2016 ONSC 4058, the expert for the propounder of the will opined that the deceased did not lack testamentary capacity, and the expert for the objector opined that the deceased did lack testamentary capacity. The trial judge ultimately afforded less weight to the expert for the will’s propounder because, among other things, the expert was not aware of various errors that the deceased had made when discussing his will with the drafting lawyer. That said, the drafting lawyer’s evidence will often be of great assistance given their unique position to have dealt directly with the testator at the key time and their opportunity to engage in discussions with the testator and observe the testator’s demeanor.

				Conclusion

				While no drafting lawyer wants to be a key witness in a trial concerning the will he or she prepared, they need to be prepared to provide accurate and reliable evidence as a witness if they are asked to do so, and to explain during their examination the steps that were taken to confirm the deceased’s testamentary capacity and to ascertain any risk of undue influence. Failure to properly explain this at trial may increase the risk that the drafting lawyer will be sued for negligence. It could also result in the trial judge making findings that the drafting lawyer’s testimony is unreliable, which would be contained in a reported decision that could live on forever.
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				Appendix A: Trial Preparation Tips

				Early Preparation

				The Pleadings

				Ensure the pleading reﬂects any developments in the case from discoveries

				Ensure the pleading is consistent with the arguments and causes of action you want to rely on at trial

				Ensure causes of action are properly set out

				Seek amendment if necessary at pre-trial or as a preliminary matter at the commencement of trial

				Undertakings and Refusals from Discovery

				Ensure all of your client’s undertakings are answered

				Reconsider whether you need to answer any refusals in order to lead the evidence you want at trial

				Ensure all transcripts are available

				Productions

				Ensure that all relevant documents have been produced

				Speciﬁcally ensure that any documents that came to light after discoveries have been disclosed

				If you want to rely on a new document then obviously you need to disclose it ASAP and not wait until trial

				Expert Reports

				Ensure deadlines for service are met

				Technically, pursuant to Rule 53.03, that means serving your report not less than 90 days before the pre-trial

				And responding reports not less than 60 days before the pre-trial

				However, at least in Toronto, the court will require you to submit a schedule dealing with the service of expert reports before attendance at trial scheduling court

				The schedule goes to the TSC judge for approval

				The judge at TSC is not going to accept the deadlines under the Rules

				Expert reports must comply with the requirements under Rule 53 in terms of subject matter, CV, acknowledgement of expert’s duty

				The reports must also comply with the case law surrounding the admissibility of expert reports, including whether expert evidence is appropriate and the extent that the expert can go when opining on matters to be determined by the trial judge
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				Anticipated Witnesses at Trial

				Advise your witnesses of the trial date as soon as it is scheduled and ask them to enter the dates in their calendars

				Send reminders as the trial date approaches

				Ask for will-say statements from other side even if not requested on examination (the pre-trial judge will likely order exchange of will-say statements if asked)

				Prepare summonses for any non-party witnesses you intend to call well before trial and serve with the required attendance money

				 Documents

				Documents that are not in English require certiﬁed translations

				Ensure you have originals if required

				It’s never too early to start putting together the book of documents for trial

				The pre-trial judge will likely ﬁx deadlines to exchange books of documents or to agree on a joint book before trial

				Offers to Settle

				Consider making an offer to settle before the costs start to sky rocket

				Closer to Trial

				The Trial Memo

				Prepare a comprehensive memo that will serve as your complete guide to proving your case

				Set out the theme of your case

				Break down the case into the causes of action you will be pursuing/responding to

				Set out the legal elements of the causes of action that need to be proven, and the case law citations to be relied on

				List the facts needed to prove each cause of action

				Identify which witnesses you will be relying on to get which facts

				Include important facts from the transcripts that you will be relying on for read-ins/cross-examination to prove your case

				Reference key documents that need to be entered as exhibits

				Notices/Requests/Summonses

				Serve Evidence Act notices

				S. 35 – business records (at least 7 days before trial)

				S. 55 – copies of records (at least 10 days before trial)

				Requests to admit - Rule 51.02 (at least 20 days before trial)

				Serve any necessary summonses for witnesses you do not have control over - Rule 53.04 
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				Preparation

				Complete your book of documents as soon as possible

				Documents must be relevant and admissible

				Usually put together in chronological order, but can be issue oriented when appropriate (eg. ﬁnancial documents kept together, documents relied on by experts kept together, etc.)

				Consider briefs for discreet issues (ie. ﬁnancial, medical, etc.)

				Consider which witnesses will give evidence about which documents (crucial if formal proof of documents needed)

				If formal proof needed then you need to lay the required foundation for the document using the witness

				Having the completed book of documents is crucial for preparing witnesses, so it cannot wait until the last minute

				If opposing counsel delays in getting their index to you for a joint brief, then do your own

				Preparing witnesses

				Draft your questions in advance - don’t wing it, but be prepared to jump around and be ﬂexible as required

				Questions must ﬂow

				Order of questions/topics must make sense

				Usually chronological

				Always remember your witnesses are there to tell their story

				Try not to get in their way

				Use the questions to guide them and assist them to tell their story, and to bring them back to any topics that might get missed

				Their evidence has to ﬁt in terms of narrative and in terms of proving the elements of the claim

				Meet with the witnesses before trial

				Tell them what to expect and what the process is

				Go over their evidence, including likely topics of cross-examination

				Beware and avoid scripting the witness

				You don’t want the evidence to sound rehearsed or have your witness come across as not genuine

				Further, the witness can become tied to the script resulting in problems if the witness blanks or objections throw of the evidence

				Better that the witness knows where you are going with the questions, and that they know the facts they will be testifying to inside and out so that they can tell their story in a way that sounds natural with minor prodding or guidance along the way
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				At Trial

				Preliminary “House-Keeping” Matters

				This is the time to address any last minute request to amend the pleadings

				Hand up your joint or non-joint book of documents

				Ensure it is clear with opposing counsel whether the book(s) of documents are being marked as an exhibit or whether each document will be subject to proof

				In order to be marked as an exhibit, there must be agreement that all of the documents in the book of documents are relevant and admissible

				Without such agreement, the document will be subject to proof, meaning that the party seeking to enter the document into evidence will have to establish the document’s foundation using appropriate witnesses

				The trial judge is going to ask what use he or she can make of the documents, so you need to know if there is agreement on relevance and admissibility in advance

				There may be documents on which there is agreement that they are relevant and admissible, and can be marked as exhibits

				All such documents can be included in a book of documents and the book marked as a single exhibit

				Documents that are contested can be dealt with separately as they come up in the evidence

				Provide experts reports to the judge for review

				Address in advance with opposing counsel how you will respond if the judge asks whether the reports will be marked as exhibits (generally they are not)

				Provide the judge with the case brief as soon as possible, preferably at the commencement of trial

				Request an order excluding witnesses (except clients)

				Opening Statements

				You want to prepare a concise opening that conveys the theme of your case

				It is almost always best for the defence to give their opening statement right after the plaintiff, and not wait until the start of the defendant’s case

				Include a brief overview of the facts you expect to be led at trial

				Advise the court of the witnesses you expect to call

					Provide a brief outline of the evidence you expect they are going to give

					Review key documents (you must be certain that any documents you review in your opening will be successfully marked as exhibits during the trial)

					Do not include reference to any evidence (oral or documentary) that may not be allowed in during the trial

				Do not argue your case in the opening
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				Do not oversell your case

				Do not promise evidence that you may not be able to deliver

				Set out the relief you will be requesting

				 Call Your Case

				It is usually appropriate to start with your client as the ﬁrst witness

				They usually have the most to say

				Starting with your client avoids questions about evidence tailoring since your client will likely be at the whole trial

				Re-Examination

				Know when to re-examine and how

				You cannot lead your witness in re-examination – at best you can repeat what the witness said in cross in answer to a question and then you can ask open questions concerning what they said to seek clariﬁcation or correction

				Explain to your witnesses during their prep that if you ask them questions after their cross-examination, it is because he/she said something in cross that you think needs to be clariﬁed

				So if you stand up to ask questions in re-examination, your witness should be asking themselves, what am I being asked to clarify

				Next Witnesses

				Be ready to call your next witness

				Always have your witnesses’ contact information handy including cell phone numbers

				Keep witnesses up to date on how things are progressing and when they are likely to be called

				Ask them to ensure they are ready and that they will answer your calls

				Make sure they do not enter the courtroom until called (should have an order excluding witnesses)

				 Tell your witnesses not to discuss the evidence of any other witnesses that have already testiﬁed in anticipation that there will be an order excluding witnesses

				Make sure your witnesses are available when needed (judges do not like down time unless they are the cause of it)

				Read-ins

				You can only read-in the evidence of an opposing party

				Transcript read-ins can be very helpful

				Generally do the read-ins after your witnesses have all testiﬁed, but you can do them at any time, and you can even refer to them in opening statements

				Make sure any read-ins you rely on are clear and not contradicted in others 
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				portions of the transcript

				The read-in admission should make sense as a stand alone “sound bite”

				You can give limited context if necessary surrounding the read-in, but that context must come from the transcript

				Only the read-in will be evidence – not the transcript as a whole

				The transcript does not get marked as an exhibit

				If the context is confusing or the evidence does not come out exactly as you want it then keep the transcript reference for use in cross-examination instead

				Ask the question in cross and use the transcript to impeach the witness if necessary

				Cross-Examinations

				LEAD THE WITNESS ON CROSS

				Do not ask open ended questions unless you really need to

				Beware questions you do not know the answer to

				Don’t ask them unless you are certain that you can work with whatever answer the witness gives you

				Rely on the transcripts while preparing your cross-examination and use the evidence from the transcript to form the basis of your cross-examination

				If there is no transcript for the witness, rely on the documents to keep the witness’s evidence in line

				Be aware of the rule in Browne v. Dunn

				If you represent a defendant and intend to lead evidence in the defendant’s case that is different from the evidence led in the plaintiff’s case – you must put that difference to the plaintiff to give them an opportunity to answer it

				Do not use the cross to simply repeat the evidence the witness gave in chief

				Ask yourself what you need to accomplish on the cross-examination and then sit down when you have either accomplished it, or know that you cannot

				Start the cross-examination getting admissions that are not contentious

				Leave the contentious questions until after you have obtained everything you think you can get by being nice

				Don’t be rude or hyper aggressive – the judge will not be impressed

				Be direct, persistent, insist on getting proper answers to your questions, and have a plan (don’t wing a cross)

				 You should know generally what someone is going to say either from will-say statements (which hopefully you requested on examinations for discovery or from the pre-trial), or from contemporaneous documents

				Make sure that the witness answers your questions in a responsive manner

				Listen carefully to the answers given and ask follow-up questions as appropriate
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				Don’t let the witness evade the questions

				Don’t settle for non-answers

				Repeat questions if needed

				Thank the witness and then insist they answer your question

				Impeachment

				If you prepare your cross-examination from the transcript then you will always have what you need to impeach the witness should the need arise

				There are different methods for impeachment

				Generally they come down to:

				getting the witness to re-commit to what they said in their testimony at trial

				getting the witness to acknowledge the circumstances of the prior inconsistent statement (ie. he or she was examined for discovery, was under oath, tried to answer all questions accurately and honestly, memory fresher at the time, etc.)

				confronting the witness with the inconsistent statement from the discovery transcript

				 Depending on what you want to use the inconsistent statement for, you might want to get the witness to agree that the earlier statement was correct, or you might just want to play up the discrepancy and use it to argue the witness is not credible

				Rebuttal Evidence

				If evidence arises during the defendant’s case that you did not address in your own case, then you will likely be permitted to call rebuttal evidence

				You need to be ready with case law to show that it is appropriate to call rebuttal evidence in the circumstances

				Rebuttal evidence is generally permitted in civil cases

				Closing Argument

				Have your book of authorities ready as early in the trial as possible

				Many judges will ask for a closing factum – if the judge asks for one then you have to provide it

				The closing should come back to your theme of the case and how the facts support the cause of action pleaded and call for the relief sought

				Review the material facts that you are asking the judge to ﬁnd

				Review the law

				Take the court through the case law

				Apply the facts to the law

				Tell the court what you are asking the court to do
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				Be prepared for questions

				The closing is the judge’s opportunity to probe, ask about your response to weaknesses, etc.

				Questions from the court during closing my be the only real insight you get into what the judge is thinking, or concerned about, so pay very close attention and be prepared to address any questions

				Costs

				Generally costs will be addressed after you receive the decision

				But it is possible that the judge will want to hear from you on costs at the end of the trial before a decision is released

				Usually the judge will tell you that in advance if that is the court’s expectation

				Generally, if there are offers to settle, or any other reasons that will be relied on to argue for costs on a higher scale, that should only be dealt with after the decision is released

				In contrast to a costs outline that would be relied on for a motion, costs for an entire action should be supported by a more detailed bill of costs, and preferably with an opportunity to make at least written submissions that incorporate or reﬂect the ﬁndings of the court
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