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Freezing Assets

Going nuclear: Freezing assets with a Mareva
injunction
By Matthew Stroh

(November 18, 2019, 8:21 AM EST) -- Courts are generally loath to
permit “execution before judgment.” The simple reason is that a
plaintiff has not yet proven their case against the defendant. Tying up a
defendant’s assets pending a trial that may be a couple years away
may cause an inequitable result if the defendant is ultimately
successful in showing that a plaintiff’s claim is unmeritorious. The
freezing order could also make the defendant unable to defend itself or
result in a “forced” settlement on terms that the defendant would not
have otherwise agreed to.

Conversely, if a freezing order is not granted, an unscrupulous
defendant may use the inherent delays in the civil trial process to
dissipate their assets effectively or practically rendering themselves
“judgment-proof.” This is a significant concern in fraud cases where a
defendant may transfer assets offshore or otherwise beyond the reach
of the plaintiff in an effort to defeat a future judgment creditor.

This is where the Mareva injunction comes in. Referred to by one leading jurist as one of the
“nuclear weapons” in a judge’s arsenal (see United States of America v. Yemec 2010 ONCA 414),
Mareva injunctions can stop a defendant from dissipating assets pending trial.

Mareva injunctions, like many powerful remedies, originate in equity. Their purpose is to freeze
and preserve the assets of a defendant to ensure that the assets are available for execution in
satisfaction of any future judgment obtained. The Mareva injunction is a limited exception to the
general rule that a party to a proceeding may not obtain execution before judgment (see Chitel v.
Rothbart (1982), 36 O.R. (2d) 124). They are typically brought pre-action or at the very start of
the action and on an ex-parte basis (without notice to the alleged wrongdoer).

Authority for Mareva injunctions, sometimes called freezing orders, can be traced back to several
English cases, principally Mareva Compania Naviera SA v. International Bulkcarriers SA, [1980] 1
All E.R. 213 (C.A.), a shipping case decided by the English Court of Appeal in 1975, from which
the remedy derives its name.

In that case, the plaintiffs were shipowners who owned the vessel, The Mareva, which they leased
to the defendants under a time charter for a return voyage from Rotterdam to India, which in turn
was subchartered to the president of India, who paid 90 per cent of the freight into a bank
account in London. Out of those funds, the charterers paid the first two installments to the
shipowners but failed to pay the rest. By that time, the ship was on the high seas, having just
rounded Cape Town on its voyage to India, and there was considerable risk that the funds
controlled by the charterers in the London bank account would disappear without the court’s
urgent intervention. In those circumstances Lord Denning M.R. held that the funds should be
frozen to prevent the charterers from dissipating them.

Mareva injunctions are extraordinary remedies and are difficult to obtain. In order to get a Mareva
injunction, a plaintiff must generally show four things:
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A strong prima facie case. While these injunctions are generally granted in the context of
fraud, proof of fraud is not a prerequisite for obtaining a Mareva injunction. A Mareva
injunction may be granted where there is a strong prima facie case of another cause of
action predicated on dishonesty, and all of the other elements of the test for obtaining a
Mareva injunction have been satisfied (see: Lambrou v. Voudouris 2015 ONSC 998).

1. 

A real and genuine risk that the defendant will put his or her assets beyond the reach of his
or her creditors for the purpose of avoiding judgment. For example, by transferring them
offshore. This can be established by direct evidence or by inference. The circumstances of
the fraud itself may lead to a reasonable inference that a defendant is likely to dissipate
their assets (see Sibley & Associates LP v. Ross 2011 ONSC 2951).

2. 

The plaintiff will suffer irreparable harm if the defendant’s assets are not frozen.3. 
That the balance of convenience favours the plaintiff (see Chitel v. Rothbart, and Aetna
Financial Services Ltd. v. Feigelman, [1985] 1 S.C.R. 2).

4. 

In addition to the test set out above, English jurisprudence has developed other guidelines to be
considered on a motion for a Mareva injunction, especially when the motion is brought without
notice to the defendant:

The plaintiff must make full and frank disclosure of all matters in his or her knowledge that
are material for the court to know. This is important because a court will likely set aside the
injunction if full and frank disclosure is not made.

1. 

The plaintiff should give particulars of the claim against the defendant, stating the grounds
and amount of the claim, and fairly raise the points that a defendant would be anticipated to
make against the claim if he or she was put on notice of it. For example, the potential
application of a limitation period.

2. 

The plaintiff should give some grounds for believing that there is a risk of the assets being
removed or dissipated before the judgment is satisfied, or why a Mareva injunction is
necessary to prevent a fraud on the court. Evidence of this sort could be obtained through a
Norwich order against the defendant’s bankers.

3. 

The plaintiff generally must give an undertaking as to damages (unless the court orders
otherwise). If a Mareva injunction is set aside, damages can be substantial (see United
States of America v. Yemec 2013 ONSC 50).

4. 

As set out above, a Mareva injunction is a powerful and useful remedy to protect plaintiffs, but it
is not granted routinely and can be difficult to obtain. Pursuing such an order requires counsel to
move very quickly and to meet the stringent test and accompanying considerations required by
the court. But in certain circumstances, it is imperative to pursue such relief or else the
subsequent litigation could result in a judgment that cannot be enforced.

Matthew Stroh is a member of Wagner Sidlofsky LLP’s estate and commercial litigation groups.
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