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ABSTRACT

This article discusses procedural and substantive legal issues
arising when a testator with property in Cuiavie and Israel
beqwes a will that is inealid in Ontario bud valid in Israel. The
authors examine a method of “curing” the defects under On-
tavio laww by fivst obtaining prebate i Israel aind subsequently
resealing (i order in Onlario.

INTRODUCTION

Clients owning property in more than one jurisdiction
create difficulties and opportunities for the person ap-
g}ying for probate. Consider the following scenario:
Max Schwartz owns a triplex at 123 Palmer Dr. in North
Yorl, ON, as well as his]ilome in Forest Hills, ON. He
has $2 million in GICs. Last year he moved to Israel to be
close with his daughter Shoshana. Max's soin has be-
come estranged anc}fspeaks to his father infrequently.
Upen his arrival in Isracl, Max fulfitls a lifelong dream
and buys a $1 million home in Yemin Moshe, which is an
old neighbourhood in Jerusalem, overlooking the Old
City. As an Clefi Chadasii (New Tsraeli citizen) and resi-
dent of Jerusalem, Max wanls to set his affairs in order.
Ather father’s request Shoshana purchases a will kit off
the internet for $68+GST and arranges for her father to
go to a neighbour to witness the will. Max fills out the
form leaving everything to Shoshana and nothing to his
son. The neighbour and his wife see Max sign the will,
but only the neighbour signs as a witness.

Max dies and Shoshana wants to probate his will.

1. Can this will be probated in Ontario?

2. Can, and should, this will be probated in Israel?

3. Can a testamentary document probated in Isracl be
resealed in Ontario?

Can this will be probated in Ontario?

Under Ontario law! a cerlificate of appointment of es-
tate trustee with a will or without a will (alternatively
referred to as “probate”) is made to the Superior Courtl
of Justice of Ontario and filed in the court office in the
district in which the deceased had a fixed place of abode
at the time of death. In our case, Max did not live in On-
tario when he died so the legistation provides that the
application for probate should be filed in the court of-
fice for the county or district where the deceased had
]Jr()perty at the time of his death. However, while the
egislation provides that Max may a]p ply for a certificate
of appointment in Ontario - should he? Perhaps not.
The strict formalities of exceution in Ontario suggests
that Max's testamentary document would not be
granted probate in Ontario,

The problem in our scenario is that the testamentary
document would likely be invalid in Ontario.

b See section 7 (1) and {2V of the Estates Act, REO 1990, ¢ E21
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The requirements of due execution are set out in the Suc-

cession Lawe Reform Act? A will is not valid unless,

{a) at its end it is signed by the testator or by

some other person in his or her presence and by his or

her direction;

(b) the testator makes or acknowledges the sig-

nature in the presence of two or more attesting witnesses
resent at the same time; and

<) two or more of the attesting witnesses sub-

scribe the will in the presence of the testator.

The language of section 4(1) (a) of the Succession Law Re-
forn Aclis clear and unambiguous: A will is not valid
uniess it absolutely complies with the formalities of ex-
ecution as set out i the ﬁegislation. Hewever, there is a
stream of case law in Ontario that suggests that sub-
stantial complance with the formalities of execution
may be sufficient. ?

Some Canadian jurisdictions have enacted legislation
$ ecificailr giving judges the discretion to dispense with
the formalities of execution, as long as the document in
question substantially complies with the formalities of
execution required by its Jocal provincial legislation and
is in accordance with the testator’s wishes. Examples of
such legislation include Quebec’'s new Civil Code, Nova
Scotia’s new section 8A of its Wills Aci, New Brunswick’s
Probate Court Act, the Prince Edward Island Probate Act,
Manitoba Wills Act, and the Saskatchewan Wills Ach?

Unlike these jurisdictions, Ontario has no statutory pro-
vision that allows a will to be proven if there is “sub-
stantial compliance” with statutory requirements. There
is no legislative authority in Ontario that allows a docu-
ment that is in substantial compliance with the require-
ments of section 4 of the Succession Law Reforin Acf to be
a valid testamentary document.® There is case law sug-
gesting that Ontario courts do not have the discretion fo
dispense with the formal requirements imposed by the
Successien Law Refornt Act even if the courtis satisfied as
to the testamentary intention of the deceased.® Further-
maore, Justice Cu]?ity, a highiy regarded judge in this
area, rejected the notion of substantial compliance in On-
tario and opined that in the absence of a legislative man-
date, allowing substantial compliance would radicaily
depart from the interpretation of section 4 and its pl‘CCP~
ecessors in the Wills Act, RS.C. 1970, c. 499 and the Wills
Act, 1837 (UK} have received in the past “...and intro-
duce uncertainly and, could Lhereby, encourage even
maore litigation in a context in which it is notoriously en-
demic.”?

2 Section 401, Swceession Laie Reforn Ao, 8.0 1900, ¢ 526

3 See Swwan b Park Streef Bapdsf Clieck, 11998] O.]. No. 2885 (Ond. Gen, v, Rivs, Re
(1978, 3 TR 30700t Surr, C and Malicher Extate, Re (3994), 6 E.TR. (2d) 207 {One,
Gea, D).

4 See Feeney, Thowas G & Jim Mackenzie, Feoney's Canandran Lawe of Wills, dth ed., leose-
leaf (Torondo: Bulterworths, 20000 paragtaph 4.6

e Brran A Schawerr, Estate Liligation, 2nd od., chapter 18,13 and Papagearglon o Wil-
state [2005] 2620, 42 ETR, 3d) (8.0

Sifts o Padey (2002), 3ETR. (38) 297 (8. 1)

7 Ddtorre Dsbide, Re Q004 TE1TR 3208, [20H] O Nov 3646, 2004 CarswoliQnt 3613,
{ONT 5.C40
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The bottom line is that until the Ontario Court of Appeal
definitively rules on the issuc of substantial compliance,
any testamentary document that does not fully comply
with the formalities of execution is unlikely to be pro-
bated in Ontario.®

The quick answer is yes. A wiil is not given binding force
in Israel until it has been probated in lsracl in accordance
with Israeli Law.® Thus Shoshana will nol be able to
transfer the Yemin Moshe property to her name without
an Israeli probate order ™ If S:hos}wana does not file for
probate and does not register the property in her name
then eventually her heirs — if they wish to sell the prop-
erty or have it registered in their names — will be re-
quired to file for prebate of both the Wills of Max and
Shoshana. At that time they are likely to incur extra legal
costs and may run into complications and delays.

Turisdiction/Choice of Law Issues: Max was domiciled in
Jerusalem so the Jerusalem courts will claim jurisdiction
over his estate. ! Moreover, since Max was domiciled in
Jerusalem Israeli law will be considered to apply to ali
estate assels even if they are not situated in lsrael .
Under Ontario law, in a shmilar situation, the law appli-
cable to estate assels is the law of the deceased's domi-
cile for movables, and the law of the situs of the real
estate for fand.*® This distinction between movables and
real property is not made in Teraeli law, Isracli law im-
poses the law of the domicile of the deceased on all es-
tate assets; hence in Max’s case, Jsraeli Jaw will apply to
all his assots. There is potential here for conflict. 1 we
suppose that Max died intestate with respect to real es-
tate assets in Ontario for example, Isracli Jaw would
claim jurisdiction over the division of those assets, and
would also attempt to apply Israeli law, creating a con-
flict with Ontario?&w."‘ '

8 See Sclwrr, Lstite Litagation, 2nd B, 2 = Challenging the Validity of wills 2.1 - Natuwe
of the Uhalienge; Oatario - Bstale Administration Specia) Instructions, Authored special
Enstrictions Special Instraction 114 - Execution: Substantial Complianee with Legista-
tion; Inthe tost, Adnefesselt Sheard seat {1l on Prebafe raetioe (4 EQ) (19903 Hull and Hull,
the author, at page 63 states: Both winesses muast sign after the testatoae’s signature has b

eenmade or acknowledged to theny when both were present at the same tune.

9% 30 of the fsrach Tnheritance L NAT R ORT ORI 0P I OR ONER ey
A R

erly, i somie Skt s pet required to transker ghits ina jointy heid bank account, See-
tion 13A of the Bank Ordmance pormits banks to cantinue t honour the instructions of a
sarvivor of a eintly Teld bank account provided the joint owners specificallv agreed o
such o rabe, B AMax had an Biraeti bank accound and did not make Shoshana ajoint owner,
or did not sign the appropriate form wher he opened the account, Shoshana would nat
be able to access the bank account without a probate order, Section 134 of the Bank Owdi-
nance does not affect the rights of heirs as amongst themsedves, but it doos release the

H 3w While a probale urder is required toetransfoer progp-

bank from responsilality to the heirs,

105 72500} Lanef Law

5130 Inderitancce Lae

B2 S I3F Inlwerdauce Lacos A ésoeption s made for property located i a porsdaction that
msists on it own sole jurisdiction to control estates. For example, jurisdictions that insist

that & specified proportion of an estate must g to the issue of o deceased

135 36 SLRA

14 S soction 3601) of the Srecessian Law Reforwr Aed and aote that the Tases of Isracl and
Omtania differ it several important reapects concerang indestacy, among; them the spouse’s
preferential shore and the split among survivors, A discussion of these differenes is be-
youd the seope of this artiche

e g e R
Esrares & Trusts Page 11
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Before proceeding further, let us change the scenario
and suppose Max had been domiciled in Ontario at the
time of}his death. In that situation, Isracli courts would
still claim jurisdiction to deal with his assets {(both in
Jerusalem and abroad™) but now — under Isracli law ~
the applicable law would be the law of Ontario since
Max had been domiciled there at the time of his death.'
Shoshana will still have to probate the will in Israel but
now she will also need to fiE‘ an affidavit concerning the
law of Ontario.'” Parenthetically, it should be empha-
sized that in most cases there is no 'rescaling' procedure
in Israel so that even if Max's will has been probated in
Ontario it must nevertheless be probated again in Isracl
in the ordinary manner.¥ '

Consider a variant scenario. Suppose Max spent part of
his time in Isracl and part in Ontario and died intestate
during a visit to the United States. Hig heirs live in Ts-
racl and Ontario and he has movables in both jurisdic-
tions as well as cash in a US bank account. The courts of
both Isracl and Ontario will be asked to determine Max's
domicile at the time of death and they may well reach
different conclusions.' An Isracli court may decide Max
was domiciled in Israel and therefore Isracli law applies
to all his assets, including the movables in Ontario and
the US. On the other hand, an Ontario courl might de-
clare Max's domicile to be Ontario meaning that Ontario
law would apply to his movables.® We have the polen-
tial for a set of competing claims regarding his mov-
ables,?” which would have to be adjudical’ec?in several
jurisdictions.

Let us return to Shoshana in the case described at the be-
gi1111}x1g of this paper. She is now applying for probate of
Max's will in [srael.

13 5. 136 Lifwatance Laie, Tseacli convts have milevpreted this section to give them jursdice
tior in heary over gl e ansets of a deceased who dies outside Birael, provided only that
he tefi some assed in burael, even if B is @ minor article of clothing. Floni o Plond T09310/06
s, mez 901 /09 Whether the Tsrach courts woudd {nfagt take jurisdiction woukd de-
pend on arguments concerning the most convimient forum, bui nate fxee Mo v Ploni)
that 1sraeh cowrts place a heavy burden of proot on the parly clanming that the Tsvacli
forum bs ot convenivnd. In Ploni the testator died outside Isract and mast of the heirs and
muost ot e assets weee oatside Isract yet the israch ceut ctamed jursdiclion, Fhis opens
mteresting possitnitics, B Max, for example, had lived ia Ontario and sigred awalt in On-
Lario that met fsraeli formality requirements but did not meet Onlane formality requive-
miends, his hores coubd vongeivably apply to an Israeli court for a probate order covering
all of his worldwidde assets based on o smali bank acconnt be had teft in an Bracli bank
The hedrs, presumably acting In concert, might he able to obtain an tsracli probate order
coverag all of Max's assets woridwide, I this prabate order could be resealed i Ontario
the estate could pvoid the consequences of fature (o abide by Ontarie formality require-

mendy ke sighing, the will

165, 137, brlurilanes Lawe.

17 According to 3601 SLRA Israeh Low will e applicable so ultmately bsrach law will
govern the Yermn Moshe property.

18 Agam 9707 938 but iy very rane cases a foreigh probuate order may be recogrized (1.8
o Apolropas, T7 By CLL HIZ005 o0 padilished 12,309,

19 While the essental definitions of domacite are Guw same in Ontario and Jaracl, cack court
might come o a different conclusion based on the facts presented o it

205 3062 SLRA

2§ Becanse of the differences between Tsraeli and Gudario intestacy rules

Fsrarks &TrusTs Page 12
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Shoshana wiil have to file the original will® with her ap-
plication to the appropriate Israeli court. Probate appli-
cations in Tsrael are usually made to the Registrar of
Inheritances, which is essentially a branch of the Apotro-
pos, roughly the equivalent of the Public Guardian in
Ontario.® If there are any extraordinary matters related
to the will, such as failure to comply with the formalities
of law, as in our case where only one witness signed the
will, ﬂJF registrar will transfer the file to the Family
Court.”

Before considering the defect in the will, let us digress a
moment and note that Max’s will was a Canadian will
kit in English. English language wills are generally pro-
bated in {srael wi&mut pm%Iem but they may cause con-
fusion after probate is obtained. Typical probate orders
in Israel stale that the ‘the will of deceased, a copy of
which is attached, is valid.” When Shoshana takes such
a probate order to the registry office and asks that the
Yemin Moshe property be registered in her name, the
clerks may well be confused by the English wording®
and ask for a notarial translation of the entire will. They
will study it intently to ensure they are not about to
make a mistake. Where complicated wills have been
drafted by lawyers in Ontario the process may become
a time-consuming and expensive annoyance, which
could have C&sil)f%cen avoided had Max been advised
to consult an Israeli attorney to help him prepare a sim-
ple lsrachi will.

We now turn to consider Max’s failure to comply with
the formalities of making a will in Israel.

22 Whsere the ariginal will is not available (for example, i it has been where it has been
fikedd for probate outside Iyracl), an application must be made asking the court ta accept a
copy. Since her brother 1= not a named beaeficviary Shoshana will not be regaired to notify
Turn of the existence af the will or the probate application in Tsran

23 H Al parties agree v writing the application may be made o the Rabbmicat Courty,
which are alsa cmpovered to issue probate orders although they will operate to give ef-
fect b the testator’s wisius in accardance with halachue norms., A foller discussion uf the
diftenenees betiveen the Rabbineal Courts and the Registrar is bevond the scope of this ar-
licle,

24 8 67 A Iubkertaner Lazo

25 For examply, suppose the will form that was used stated: “Eghve, dovise and bequeath
The clerk at the e

alt ol my property . to my said Trustees upon the follaving trusts,
sty office may wonder i he is supposed 1o registar the property in the same of the
Trustees and ned the benefiiary, Shoshana. Remember, these clerks have no expenense
reading complicated fegal documonts in English. Morcover, the deseription of the testa-
mentary rasts may be complicated and may nof ever vefor to the Isracti real estate specit-

erk may well throw up his or ker hands and

cally as a separate e The resisiey offi
(el Shoshana ta go back to cosrtand get a specitic onder congerning the disposiion of the
Israch property

Esrares &rusTs Page 13
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In general, wills in Fsrael must be signed in front of two
wilnesses who must also sign the will at the time the tes-
tator signs it® Max had two witesses but only one of
them signed the will at the same time ag Max, In On
tario, this situation might be fatal to the will but the Is-
racli Inheritance Law has for many years permitied
courts to grant probate notwithstanding certain types of
defects.” A recent legislative amendment in lsracl makes
it clear beyond doubt that the defect described in this
paper can be ignored in Israel.

Hewever, the remedy will not be automatic. Where a
will appears on its face to have been made in compli-
ance with formalities there is a presumption that it ac-
curately reflects the independently formed wishes of the
testator. But where there is a defect on the face of the
will, as in our case, this presumption does nol exist™
Shoshana will have to actively prove to the court that
there is no doubt the will represented Max’s true and in-
dependently formed wishes. Only after Shoshana has
lifted this burden of proof and the court has been satis-
fied that the will represents Max’s true intentions will a
prabate order finaily be issued.

Max’s sen: Shoshana’s brother, if he wished, might be
able to attack the will and make life difficutt for
Shoshana. We've already seen that when there is an ir-
regularity in the will the burden of proof that the will
represenls Max’s true infentions, freely and independ-
ently made, shifts to Shoshana. Assuming there is no ev-
idence that Shoshana exerted undue pressure on her
father to make the will in her favour, her brother may
attempt to claim that the gift to her is invalid because
Shoshana — a beneficiary — actively participated it mak-
ing the will. Section 35 of Israel’s Inheritance Lawe voids
beiuests made to a person who ‘drafted the will...or
took a partinits drafling in some other manner’. Active
particilimtic)n in the process of drawing up a will is con-
sidered absolule evidence of undue pressure on a testa-
tor® and Israeli faw is much less forgiving than Ontario
law, which alfows the courts to ignore the effects of
undue influence, ¥

20 3. 20 Lzherrlanrer Laze. Note that under Israel faw one mavalso make a will in front of a
judge or a notary public; sowriting s required and ro winesses are regquired 522, Holo-
al will &,

praph wilis are acveptable, and a testator on his death bed may also make an ov
13

s
b gnored o corrected, on the one hand, and fundamental defects, which go to the heart

¥ hheritauee Late, bsraclt Lo pecognizes o distingtion between defeets, whuch may

of the testamentary process on the other, case lave. The fonmer may e corrected; the lat-
23 of Inderance Lave, as recenthy amended and decision of
Adrrand of af TRIS B RV

ter wrvalidate a will. See s
Supreme Cotrl i s
28 See 2098 797wy Buskila

29 500 2098 /97 vy

30 Section 1243) Swecesamr Livee Reform Aet

Israres & Trus TS [)ﬂgC 14
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Because of the harsh terms of 5. 35 of the Israel's hiieri-
fance Law, courts lend to interpret the rule narrowly.
Shoshana has probably not disqualified herself by her
activity as described in this paper but she i not far from
the borderline. Imagine a few changes in the facts: sup-
pose Max had asked Shashana to choose the will kit she
felt most appmpriate, download it to her computer,
print it out and fill in the form. Suppose Shoshana ac-
companied her father to the neighbours and explained
to them what her father wanted to do. Depending on the
exact details of her involvement, she may be very seri-
ously exposed on this issue.

Before turning to a consideration of the situation in On-
tario, let us assume Max's will has been probated in Is-
racl. We should note that hesides the differences
between Ontario and Israeli succession law discussed
above, there are others™ that might also have unin-
tended consequences, which could be aveided if proper
legal counsel 15 obtained ™

Assuming that an Israeli court would grant pmbate to
Max’s will, is it possible to avoid Ontarie’s formalities
of execution z-m(sJ use the Tsraeli probate to administer
both the estate’s real estate and Hquid assets located in
Ontarie?

Rule 74.09 of the Oninrio Rules of Civil Procedure pro-
vides,

774409 (1 An applicalion for a certificate of ancillary
appeintment of an estate trustee with a will where the
applicant has been appointed by a court having juris-
diction outside Ontario, other than a jurisdiction re-
ferred to in rule 74.08, (Form 74.27) shall be
accompanied by,

(a) two certified copies of the document under the seal
of the court that granted it;

{b} the security required by the Esiates Act; and

{c) such additional or other material as the court directs.
O. Reg. 484/94, 5. 12; O. Reg. 740/94, 5. 3; O. Reg.
653700, 8. 8.

While Ontavio’s Rules of Ciwil Precedure and Esiates Aci
contemplate granting an anciliary certificale of appoint-
ment it becomes complicated depending on the nature
of the assets of the estate.®

31 These include the differences i the roles of executors and possibTy a difference in the
i made during the Hifetioe
ey Beleritanee Lawd evenif

treatment of haluchic wills, which are sometimes phrased o
of the testator. Such gifts are recognized in Tsracl as Wilks (3.
the banguage is one of mifer vrns gill.

32 dMany practittoners wilk recomamend that the stater make a separate wiil i each ju-
risafiction, Any amendment of ane witl shoudd, of course, be accompuanied by a review of
the vther fo ensure that the amendment will have no unintended consequiences on the
sther will,

338ee Uhrtarin - s
E.P Armstrong, paragraph 2.12.2 - Certifteate of Ancillary Appomdment of Estate Trustee
With A Wil {(Rule 7HOL LA 5. 6)

Adnvotistration, Contribution Edizor: Lauea M. yerell, Editor: Anne

Lsrarrs & TRusSTS Page 15



20100

Bwar Brremn Law JOURNAL Vol 2, Nos

Generally speaking, succession of movables is governed
by the domicile of the deceased at the time of his death.,
I our situation that means that Max's movables would
be governed by the law of Tsrael.™ It is important to re-
member that awrc is a distinction between "domiciie’
and ‘residence.” For Max - Jerusalem was his domicile
because he considered it his home, the fixed place of
habitation. e did not have any present intention of
moving from there. Domicile is much more than a “resi-
dence,” which is merely a transient place of residence.
One can have more than one residence, but one can only
have one domicile. For the purposes of determining
which law governs it is the domicile that is relevant®

Ontario normally will accept the law of foreign jurisdic-
tion te govern with respect movables like bank ac-
counts.” Se with respect to Max's GIC's in Ontario, the
Israeli testamentary document will be valid. However,
non-movables, like real estate are different,” Depending
on governing conflict of law legislation, the Isracli will
may not be Lﬁ%terminative, with respect to real estate lo-
cated outside of Israel ® A very relevant case for our con-

sideration is Chochinov v. Dawis,™

B Waldfobd i Dxeritors amd Trestees, ot EdL 59,1 = Conflict of Laws = General Rules
33 See (0 ivied o Feads {18833 30018 384 at Lang Co, v Woeds
ORI IAPR 511 st 314 (Onn Master) and see Widdd Tousives oth Fal.
5.9.2 - Domicile

36 See Ridefne, Re 1942 CarswellOnat 36 {19121 QLR 426 11942) 3 1.0 330, Estate had an
Brterest i a movable located in Oatano, The deceased died ws Obso and 1t mast, therefore,

b Xcvntins qi

be distributed according to the Jaw of Ohio.

37 See Bussirager Iy 1932 CarsvaellAlta 39 6 WAV R IN.S 08, which deals with Pur-
purted Revoration by Foreign Will. Testator a Botish Subject Then Damicited in the For-
ergn Country = Effect as to Readly and Pepsonaley. Paragraphs 5, 6 and 7 refor (o an Ontario
s b Ky Flogeard (1923053 0 LR O3 P934 111 R. 1062 ... After pomting oul that the
privicipde of fey siis goveras both as to the distribution of realty upon intestacy and as to
tha validity of any testamentary disposition tereof,” Orde, | (in the Howeand case} obe
serves that “any will affecting it st be executed according to the law of Ontarie.”

38 Sew Crowar Trust Co v Erand 1903 CarsweellBC 18043 WANR. 434 42 DL R (2d) 489 para-
graph 15 7 The foraalities vequived in a will disposing of immovables are those pre-
s Conflict of
5and 324

e

seribed by the laws of the conntey where the immovable s sitiated: Dic
srkeridoe's Conflict of L
: natiminl L, 6t ed., p. 604

39 Clrochiinor o Dawdis, F980 CarsweliMan TRHI9S0] S WAV 6144 Man R (24) 325 7 RORRC
07D R 341715

wn, 2nd Bl pp 5
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In this case, Esther Zilberman moved to Israel and exe-
cuted a testamentary document. She had both real estate
and cash in Manitoba. Uporher demise, Esther’s sraeli
will was admitted to probate in an Isracli court. A will
challenge was commenced both in Manitoba and Tsrael
with alfegations that the Isracli will was not duly exe-
cuted by Esther Zitberman and that she was not of
sound mind when the will was purportedly executed.
Paragraph 15 of the Manitoba Court of Appeal decision
is extremely relevant to our discussion, so [ reproduce it
in full, (emphasis added):
A personal representative, appointed by an
other jurisdiction, cannot administer the
estate property in Manitoba, whether
movable or immovable, unless a Manitoba
court has resealed the grant of authority or
unless ancillary lelters are granted: New York
Breweries Co. oo A-G., [1899] A.C. 62 (H.L.);
Re Frsher (1966), 57 WW.R, 552, {sub nom. R¢
Pemberton; Fislier v Barclays Bauk Lid. ) 59
D.LR. (2d) 44 (B.CS.C.). {And see Dicey &
Morris, Conflict of Laws, 9th ed. (1973), p. 579,
r. 94, note 16.) The manner and formalities of
making a will, and its intrinsic validity and
effect, so far as it relates to an interest in
land, are governed by the internal law of
Manitoba: the Wills Act, C.C5.M., c. W150,
8. 39(1) [en. 1975, ¢. 6, 5. 1], which is consonant
with r. 105, Dicey & Morris, pp. 603-604. With
respect to movable property, the intrinsic
validily and effect of a will are governed by
the internal Taw of the place where the testator
was domiciled at the time of his death: s, 39(2)
[en. 1975, . 6, s. 1] of the Wills Act; Dicy &
Morris, pp, 600-603, 1. 104, In Manitoba, the
Surrogate Court is the proper forum to decide
matters affecting the granting of probate or
administration of estates: the Surrogate
Courts Act, CCSM., ¢. C290, 5. 21(T) and (2).

It would be a mistake to apply this Manitoba case to our
fact situation given that Ontario has specific provisions
in the Succession Late Reform Act dealing with Conflict of
Laws.* The legisiation governs wills made either in or
out of Ontario as Jong as the will is made on or after
March 31, 19784

A PMease see Schnure Brian A Annotated Onario Estates Stabutes (2dYed Joiseleal (Toronto:
and s commentary on sections 3441 of e Swceession Lawe Reforn Ack
$3g
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Pursuant to section 36 of the act, the law where the land
is situated governs with respect to the manner and for-
malities of making a will. With respect to movables, the
law where the testator was demiciled governs. Does that
mean thal Max"s will, which does not comply with On-
tario’s law governing the formalities of execution is in-
valid as it relates to ﬁis interest in tand in Ontario? Not
necessarily.

Section 37 of the Ontario Succession Law Reform Act is
key. Tt reads as follows (emphasis added):

Application of law, time of making will

37.{1)As regards the manner and formalities of making
a will of aninterest in movables or in land, a will is valid
and admissible to probale if at the time of its making it
complied with the internal law of the place where,

(a) the will was made;

(b) the testator was then domiciled;

(c) the testator then had his or her habitual
residence; or

(d) the testator then was a national if there
was in that place one body of law governing
the wills of nationals.

Arguably, the executor of Max's estate could make a case
for'the propesition that the Israeli probated will is valid
(for Ontario purposes) since Israeli law governs over
both the maovabies and immovables in Ontario. The va-
lidity of the will stands despite its faiture to comply with
Onlario’s legislative requirement regarding formalities
of execution. Section 36 of the Succession Law Reform
Act requires that with respect 1o the formalitios of exe-
cution regarding interests in land it is governed by the
law of Ontario where the land is situated. The relevant
Ontario law would not be section 4 of the Succession
Law Reform Act (Formalities of Execution), but scction
37, which deals with Conflict of Laws and Formalities
regarding interests in movabies ar in land #2

2 ‘1’1mnlh'\' © Youden of Davies (eww dwpycom Son AE7625 4999 auayd shared this ine
sigght with me when Feonsulted him as pact at the rescarch for this paper, The ey (o this
tssue i the phrase i sectiem 3701 7008 valid and admiissible to probate of st the time of
s making. 7 The velevant taracli tegasbation calls for bwer wimesses for the execution of
atestamentary dovement, but it has a saving provision, which allows for probate jf there

Eatantlal sompliane:. However, that may 602 mean that in our scenario, bucause
2 of its making, the will was not valid

i

there was only one witness whe signed af the tis
wunder Israch law al the time of its making. The significance of this obeervation is that had
the will been valud in Feaet at the e of its making {(for example, if the witness had been
a netary] thea the prapaender of Max's will conld have applivd for an application for a
certificate of appointment with Owill in Ongariv and need not have gone ko fzrael first and
valy then apphed for ancilbary certificate of appeintment.

U there is substantial complisnce i= o phrase that's detined in the Tseack tepisdation to
mean {in our cased d will i owriting that bas been "brought’ o two witnesses. That has
taben place in vur seenario. Baut because there was non-comphanée in a non-substantiat
watier fie., one witness drdn't sign |, the court widt place the bueden of proof that the wilt
repreesents the trae wishes of Moy on Shoshana.
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Pursuant to section 37 of the act, the law of Ontario
{where the land is situated) provides that Max’s will is
valid and admissible to probate because
1. at the time of its making it complied with
[sraehi law (substantial compliance with the
formalities of execation), or
2. Israel is where the will was made; or
3. Isracl is where the testator was domiciled
and where the testator had his habitual
residence. *

With section 37 of the Swceession Law Reform Act in place,
why not go for an application for a certificate of ap-
pointment with a will'in Ontario? The answer lies the
wording of the act. Section 37 states:

“....a will is valid and admissible to probate if at the
time of its making it complied with the internal law of
the place where the will is made....”

The Isracli law requires two witnesses for a testamen-
tary decument, but it provides for substantial compli-
ance under certain circumstances, Arguably, while
Israeli law allows for sulstantial comphiance with the
formalities of exccution a court order is still required to
validate it. Until an Tsraeli court rules that the testamen-
tary document was duly executed because it substan-
tiaTly complied with: Israeli law, Max’s will is arguably
nol valid and admissible to probate and does not com-
ply with Isracli law g the {ime of its minking. Accordingly,
v our fact situation, the executors have to first apply for
probate in Israel for an ancillary certificate of appoint-
ment to be granted in Ontario.

Given that [sracli law does not provide from a compa-
rable process to an ancillary certificate of appointment
the executor for Max’s estate would have to apply for
Fmbate in any evenl. After probate is granted one could
hardly argucthat section 37 of the Succession Law Re-
form Act has not been complied with. For the most part
the policy of the Ontario courls is not to question the va-
lidity of the gramt by applying Ontario’s custom con-
ventions and Tes;is]ative strictures. ¥ Problems may arise
with a will challenge or where real estate must be' trans-
ferred. In those situations applying for probate in the
right place will be crucial. '

4% Por speciie defistions of the tormes used soe section M of the Suecession Lage Refmeug Ack,
which provides in sections 36-4:
fa)aninterest in land includes i teasehobd estate as welt as a freehold estate
i landd, and anv other estate or interest inctand swwhether the eatale or interest
B real property or is peesanal propreriy;
{hhan witerest in movables inchades an interest G a tangible or intagible
thing ather than Land, and includes personat property other than an estate or
interest i Lanad;
fo} “indernal law™ i relation o any place excludes the choiee of law rudes of
that phave, REO 19930, 526, .34,
4 B Ottar -~ Bttt Admunsration, Contibuton Uditor: Laura M. Tyrrell, Iditar Anone £
Arastrong, paragraph 202.2 - Corliticate of Ancillary Approintment of Bstate Trestee With A
WHI {Rude 7008 EAL 5600 See alse Re Ganthier 1990 CazsaeeBONE 23 [T OB 40T HEY 3
DR A
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Using will kits is dangerous, As people collect assets in
different jurisdiction it IS iucum%cnt on the dient and
those advising him/her to canvass the opinions of es-
tate fawyers in the different jurisdictions or those famit-
iar with the law of the different jurisdictions to ensure
that testamentary intentions are properly carried out.
This paper provides an insight to only one problem that
can arise.

Conflict of Laws cases is very difficuit. When faced with
such situations, one should carefully review the legisla-
tior: and Jaw in all jurisdictions where assets are located.
For the lawyer/estate planner, the best advice is to re-
mind the client then sophisticated testators have eften
used multiple wills when they have assets in more than
that one jurisdiction® It is incumbent for the profes-
sional to familiarize himself with the law of the juris-
diction and ensure that the testamentary instruments in
question are executed properly.

ce Multiphe Wills (197811 5 £, & T 208 LA Brale, QO which wos quoted in Grinoesky
0 Ondario 1998 Cand ) 1913 {ON 5. b as follovs: . at . 200 There is anotlwr and more
practical seletion to dealig with assetsom different junsdictions and that 5 to have @ comple-
mertary wilk ox as sometimes referred to, maltiple wills In thes dnstance thene is an origa
wilb made for each jurbsdiction inowhich asceis exist. The principal advantage s that each will
many be submitied 1o the proper court o put into effect whihout any dependency on the other
il Thene bs oo pecessity fo be Himited 1o twva wills where assets are inseverad jurisdictions, Fe
farther notes at p. 20K The wse of piattple orcomphementary wills s breoming merne asd mom
widespread in the world teday and those whe practise in the feld of wills and teatamentary dis-
positions and have tsed these wills readily attest ta thelr usetudness in bath carrying ot a tes

tatoe™s tntentians amd avoiding frequent complicated estate settlements after death.
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