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In Belvedere v. Brittain Estate, Lora and Jef-
frey started living together. As their 23-
month relationship grew stronger Jeffrey
promised Lora that when he died Lora
would get his RRSPs worth about $1.75 mil-
lion, as long as they were still living togeth-
er. Jeffrey insisted that Lora sign a cohabita-
tion agreement before he would keep his
promise. Before the agreement was signed
Jeffrey died. Was Jeffrey’s promise legally
enforceable? At trial Justice Brown of the
Ontario Superior Court of Justice decided
that Lora would get the money. Jeffrey’s
estate appealed.

Lora sued the estate on a number of differ-
ent grounds. I would like to focus on one
that the Ontario Court of Appeal addressed:
was Jeffrey’s promise legally enforceable
under the doctrine known as proprietary
estoppel? Let’s start by defining some terms. 

Let’s assume Jeffrey made a promise to
Lora. Proprietary estoppel is a legal doctrine
that prevents Jeffrey from enforcing his legal
rights with respect to property once he
made a promise or representation not to do

so. This is applied if Lora relied on the rep-
resentation/promise and would suffer if Jef-
frey or his estate enforced his legal rights.
The court would force Jeffrey or his estate
to keep the promise if it would be palpably
unfair to allow him to strictly enforce his
legal rights. Proprietary estoppel is an exam-
ple where courts will look to equitable doc-
trines to address unconscionable wrongs.

Sometimes courts will use equitable reme-
dies, such as proprietary estoppel, to
address a situation where the application of
strict legal rights would be unfair. Under
these circumstances the court may ignore a
contract or a testamentary document and
provide the plaintiff with a remedy. By
applying equitable principals courts will
sometimes enforce promises.

The Ontario Court of Appeal in Schwark
Estate V. Cutting reviewed a number of
causes of action and remedies through
which a promise may be enforced. In the
course of that analysis the Court of Appeal
summarized the essential elements of pro-
prietary estoppel as follows:

1. The owner of land induces, encourages
or allows the claimant to believe that he has
or will enjoy some right or benefit over the
owner’s property;

2. In reliance upon this belief, the claimant
acts to his detriment to the knowledge of
owner of the land; and

3. The owner then seeks to take uncon-

scionable advantage of claimant by denying
him the right or benefit that he expected to
receive.

So what does proprietary estoppel have to
do with Lora’s and Jeffrey’s situation in the
Belvedere v. Brittain Estate? Lora’s lawyers
raised a number of equitable arguments,
which the court dismissed. The Ontario
Court of Appeal dismissed those arguments
finding that Jeffrey’s estate was not unjustly
enriched by Lora’s contributions and
accordingly the trial judge erred in applying
the doctrine of constructive trust. At that
point the court considered the alternative
remedy of proprietary estoppel.

The first issue addressed by the court was
whether this doctrine of enforcing promises
relating to land could be used to enforce
promises relating to RRSPs. The Ontario
Court of Appeal noted that there is some
controversy on this point, but it proceeded
with the analysis on the assumption that it
did apply. A key issue in enforcing such a
promise is that Lora had to rely on it to her
detriment. Seeing that she did not rely on
the promise and suffer any loss the court
dismissed the proprietary estoppel argu-

ment.
So does that mean that promises are legal-

ly enforceable? Maybe. The Ontario Court of
Appeal decision makes room for such an
argument if it meets the criteria set out in
Schwark Estate v. Cutting. In an article pub-
lished in the Estate and Trusts Quarterly, Ian
Hull, a leading estate litigator stated, “While
the doctrine of proprietary estoppel has
deep roots in the British courts, the recent
developments in the context of estates seem
to point to a new and effective remedy
available to claimants in the context of
estate litigation.”

This short review of the case law should
not be taken as legal advice. Based on my
experience in dealing with these cases, they
often turn on the specific facts. If you have
a legal question relating to something simi-
lar, you are best advised to seek out compe-
tent legal counsel to determine your best
course of action.

Charles B. Wagner is a partner at Wagner
Sidlofsky LLP. This Toronto office is a boutique
litigation law firm whose practice is focussed on
estate, commercial and tax litigation.

Are promises enforceable?

MONTREAL – A few months ago Quebec
Premier Jean Charest’s governing Liberal
Party was sinking like a stone in the polls,
just lucky that they do not constitutionally
have to hold an election until December
2013. But parties very rarely wait a full five
years to call a vote; it is customary to do so
during year four.

Charest has won three successive man-
dates, quite an impressive feat. It seemed
quite logical to assume that Charest would
step down sometime in the next six months,
allowing a new leader to step in and give
the Liberals another chance at victory. The
separatist Parti Québecois appeared poised
to regain power, albeit with a leader in
Pauline Marois who was hardly adored by
the electorate. She nonetheless led comfort-
ably in the polls, with the Action démocra-
tique du Québec (ADQ), a conservative,
nationalist and autonomist provincial politi-
cal party, not much of a threat; former PQ
cabinet minister Francois Legault’s future
new party not yet a reality; and wacky
Québec Solidaire Member of the National
Assembly Amir Khadir making nothing but
a nuisance of himself.

Two weeks ago everything changed, and
Charest has the potential return of NHL
hockey to Quebec City to thank for this.
Charest had already pledged $200 million of
provincial taxpayers money to put towards a
new arena aimed at attracting an existing
NHL franchise. The PQ supported this initia-
tive and even proposed a bill aimed at pro-
tecting a deal on arena naming rights
between Quebec's city hall and the Que-
becor media giant, inoculating the agree-
ment against potential lawsuits. With some
legal experts contending the deal circum-
vented municipal contracting norms, Marois
all of a sudden had a mutiny on her hands. 

Fresh off of a 93 per cent approval rating at
the recent PQ convention, Marois used her

muscle and told all MNAs that they had to
vote for the bill. Three high-profile members
quit in a huff and another did the same thing
the next day. Charest pulled the bill from the
floor, indicating it would be re-introduced in
September. Marois was already wounded. Now
opinion polls are putting Charest right back in
the race. The PQ has slipped and Khadir, who
mysteriously had a strong popularity rating,
also saw a drop. His erratic behaviour, which
included protesting in front of a shoe store in
his riding because it sells Israeli-made shoes,
finally seems to have had an impact on the
electorate.

There is a wild card in the race and that is
Legault, who sees how the NDP swept Que-
bec in the last federal election just on the
basis of a desire for change. Legault has
now declared that he will form a party by
December and polls in fact put him in a
position already to win. With this in mind,
suggestions are being made that Charest
will call a snap election three years into his
mandate in the fall in order to catch Legault
off guard and to feast on PQ friction. He has
denied this will occur, but I believe he will
indeed consider it strongly.

While the Jewish community here is upset
with the Charest government for its action
of banning religious instruction in subsi-
dized daycare and early-childhood learning
centres in Quebec, it would nonetheless
welcome an early election if this meant that
a federalist party could get a four-year man-
date. Furthermore, Charest has remained a
steadfast friend and supporter of the Jewish
community. He attended this year’s Yom
Hashoah commemoration, frequents Jewish
hotspots and he made local Jewish MNA
Lawrence Bergman the chairman of the cab-
inet caucus. There is also a desire to see
Khadir defeated. His actions in front of the
shoe store and a basic anti-Israel sentiment
make him a liability while in power.

Will Charest roll the dice in the fall? Just
watch the opinion polls over the summer  to
make that determination.

Mike Cohen’s email address is info@mikeco-
hen.ca. Follow him at www.twitter.com/mikeco-
hencsl.

Is an early Quebec election
in the cards?

Tribune
writer 
making
aliyah
Jewish Tribune staff
writer Atara Beck
(centre) is leaving the
Tribune to make aliyah
to Israel in August.
Colleagues Bonnie
Paltsev, production
manager, and Editor
Norm Gordner wish
her well.
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