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“She is not my daughter.”
The court heard evidence that the late

Kerry Kelly did not believe Shauna was his
daughter. Kelly believed that Shauna’s
mother “... cheated on me with no sex pro-
tection.” The judge believed Pamela Proulx,
Kelly’s sister, who said that Kelly never rec-
ognized Shauna to be his biological daugh-
ter. Aunt Pamela applied to court to obtain a
DNA test of Shauna and compare it to a
sample of Kelly’s DNA to see whether Shau-
na was Kelly’s biological daughter. Shauna
opposed the application. Let us review some
of the reasons why the DNA test was worth

fighting about and the legal arguments used
by each side.

Kelly died intestate, which means that he
passed away without a legal will. According
to the law of Ontario where an unmarried
person dies intestate his children receive the
estate. For all purposes, the law of Ontario
is that a person is the child of his or her nat-
ural parents with the only exception being
adopted children. Since Kelly did not have a
will Shauna’s entitlement to an inheritance
turned on her being the biological child of
Kelly. So now we understand why Aunt
Pamela wanted Shauna to take a DNA test
and why Shauna resisted taking one. If the
DNA test proved that Shauna was not
Kelly’s real daughter then she does not get
an inheritance from Kelly’s estate. On what
grounds could Shauna argue that she did
not have to take the DNA test?

Shauna argued that that under section 8 of
the Children’s Law Reform Act Kelly was

presumed to be the father of Shauna
because he was married to Shauna’s mother
at the time of Shauna’s birth and he was
also listed as Shauna’s father on the State-
ment of Live Birth. Shauna argued that it
was up to her aunt to rebut that presump-
tion of paternity and, until she did, no DNA
test should be ordered.

Aunt Pamela relied on section 10 of the
Childrens Law Reform Act, which provides
that in a court case in which a child’s
parentage is at issue the court may order
that DNA tests take place and if that person
refuses to submit to a DNA test the court
may draw such inferences as is appropriate.
There is no mention in section 10 that Aunt
Pamela had to rebut the presumption of
parentage. Now that you have heard both
sides – what do you think Justice Coats
ordered?

Justice Coats ordered that the DNA test
take place. In his view DNA testing was

objective, impartial and scientific evidence
and it was in the interests of justice for the
court to consider the best evidence. He pre-
ferred DNA testing to the contradictory and
less certain evidence offered by the parties
and other family or community members.
Does that mean that judges will always
order DNA testing? Not necessarily.

This short review of the case law should
not be taken as legal advice. Based on my
experience in dealing with these cases, they
often turn on the specific facts. If you have
a legal question relating to something simi-
lar, you are best advised to seek out compe-
tent legal counsel to determine your best
course of action.

Charles B. Wagner is a partner at Wagner
Sidlofsky LLP. This Toronto office is a bou-
tique litigation law firm whose practice is
focussed on estate, commercial and tax liti-
gation.
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TORONTO – Modern Ortho-
dox Jews face difficult chal-
lenges in touting religious
tolerance to the rest of
Orthodoxy, said an educator
last week.

“Especially when it comes
to convincing people,
appearances are every-
thing,” said Rabbi Francis
Nataf. “And [the ultra-
Orthodox are] presenting
the status quo, so Modern
Orthodoxy has to be more
passionate.”

Nataf, the former educa-
tional director at the David
Cardozo Academy in Israel,
addressed an intimate gath-
ering in the Greater Toronto
Area. The author of two
books analyzing the Bible,
who described himself as

Modern Orthodox and
referred to more right-wing
strains of Judaism as “an
inferior product,” visited
Toronto as part of a 10-day
North American tour.

Titled Through the Looking
Glass: Modern Islam and
Modern Orthodoxy, Nataf’s
lecture didn’t so much com-
pare the two streams of
their respective religions as
use the struggles of some
Muslim thinkers to be heard
as a foil to critique his own
community.

His starting point was a
comment by pundit Andrew
Sullivan in the wake of the
attacks on the World Trade
Center, when he wondered
if it were possible for Islam
to produce its own John
Locke, whose ideas on reli-
gious tolerance were at first
controversial but later

became influential.
Modernist Muslims exist,

said Nataf, but they are
rarely heard, especially in
the Middle East. Khaled
Abou El Fadl, for example,
of the UCLA law school, is
widely considered a moder-
ate voice (although, in dis-
sent, Daniel Pipes called
him a “stealth Islamist” in
2004), but his writings have
never been translated to
Arabic.

For a religious community
to accept a new idea, he
said, three elements are nec-
essary: a credible source in
the religious text, piety and
passion.

“There has to be a basis in
the foundational text,” Nataf
said, and while Christian
reformers mined the Bible
for concepts such as turning
the other cheek and

Judaism should similarly
have no problem on this
front, he sees the modernist
Muslims failing on this
score.

The early Protestants also
succeeded, he said, because
they possessed piety and
sincere religiosity, but he
sees this lacking in mod-
ernist Muslims.

“With the Muslims, you

don’t get the sense that
they’re as careful about the
details of Islamic law.”

Finally, Nataf suggested,
while Luther the reformer
was “on fire,” today’s mod-
ernist Muslims can’t match
their zeal.

“It’s not to say that the
modernists don’t have any
passion,” he said, but the
level doesn’t approach that
of fundamentalist voices,
who, therefore, have more
credibility.

Nataf is more concerned
about religious tolerance in
Israel, where he lives, and
worries that no Jewish ver-
sion of Locke exists in the
Holy Land. Orthodox
Judaism has such voices, he
said, but they are not widely
accepted.

“The notion of a religious
government in Israel is not

such a fantasy,” Nataf said,
pointing to a 2006 Smith
Research poll that found the
religious parties could have
combined to form the
largest single party in the
Knesset.

Also, he said, the gap
between religious Zionists
and ultra-Orthodox parties
is decreasing, as some of the
former sour on the state and
the latter become more
nationalistic.

But if the Orthodox take
power in the next 30 to 50
years, he said, they will
need to practise religious
tolerance. While Modern
Orthodox voices who preach
it can anchor themselves in
traditional sources, they
tend to falter in the neces-
sary categories of piety and
passion, undermining their
efforts to convince others.

Modern Orthodox face difficult challenge asking ultra-Orthodox 
to be more religiously tolerant, educator says

Rabbi Francis Nataf is most
worried about religious toler-
ance in Israel.
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